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L NTRODUCTION. ' , .. 

. . Seaion 7003 ofthe Resource Consewation and Recovery Act (RCRA), 42 U.S.C. 
5.6973.prohdes the U,S.Environmental Protection Agency (EPA) with broad and effective 
entbrcement tools thar can be used to abate conditions that may present an imminent and. , . 

' ' substantial endangennent to health or the environment. Smion 7003 allows EPA to address 
situations where the handling. storage. treatment, .tramponation or disposal of any solid or 
hazardous waste ~y present such an endangerment- In these situations EPA can initiate 
judicial action br issue an administrative order to any person who has contributed or is 
contributing to such handling, storage, treament. transpoaatios or disposal to require the person 
to refrain from those activities or to take any necguary actio%. 

. .I 

.. ' Among its many bend& Section,7003pmvidu EPA witha strong and.effeciiVe means 
'of funherine risk-based enforcement and i n p l a n e  its strategy for addressing the worn i 

. . 
RCKA sit# tins a strategy which EF+Adeveloped in nspolw to  its 1990RCRA Implementadoon­

. .  Study.' Unda thisstra!egy, EPA b addressing the univerieofwaste matuganent Eicilitiu on 
the basis of eavirdnmmtalprioritie+ Funhamors. a'any&an EPA isattemp- to.use 
whatever I@ authority is but suited to achieving e w i r o e  SUCCUS Section7003 

: prpidu an invaluable meansfor achievingenvironmemdsuccusata m y  of thesesites 

In codtation with EPA regiodofEk and0th- headquMa office%the Office of 
Site Ranediation Enforcement andthaOf6cuofRegulatoryEnfor~anemhave developed this 
guidancedocument to iusia the regionalot&u inexQcidne theAgency's authorities under 

-RCRA 5 7003. In addition to providing practical adviceon the useof Section7003. this 
document d e s si&caat I@ decisions hat have adbcucdSection7003.' This 

' document supersedes ( I )  the"Twl RcvixdGuidanceMemorandumon the Use and Issuance of 
AdmstrativS Orders Under Section7003 of the Raourca ConsavotionandRecovery Act 
(RCRA)" which was h c don Septemkr 2 6  1984c1984 Guidance!'), and(2) the faa&a­

mentitled "The Imminent mdS E- Rovisioaof Section7003: which was 
issued by the Officeof Site RemediationEnfbneaent inMay 1% 

EPA references R-8 7003inVrriaus policy and@dmw- In lightofthe 
issuance of thisgui- theRegionshouldw d t  witb the- , 
applicabdity of any of thoradommatatopMicular actioos dasa ikd  in thisgui- Before 
taking any prrticulsractioqtheRegionshod$ examin8- 1 regardingdd@oly 
consultatiow aadconcumn~ 

. .  .. . . ,
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conducting ~ p , ~bancid.assuraice reviews; (4)'pubiiciy availablC information &dm theo ~ 
Securities and Exchange commission, Dun& Bradstreet@, LEXS-NEXS@, and other services: 
and ( 5 ~ )financid infomation obtained by the National Enforcement InvestigationsCenter. The 
Region may consult a regional headquartm o'r Department of Justice (DOJJ financialanalyst
regarding additional servicesthat mayje available. some financial information 'may be 
subject to claims of confidentialityor privilege, the Region should take appropriate measures 
when handling such'information 

. V -Based on the technical ditIiculty of the required actions 
and Agency ruouIces available tooversee those actio- theRegion should assesswhetha it wdl 
be able to properly oversee the paformanca of the matMion4, ad, ifnot. whether the state, 
tribes, or local govanman may beable to provide ownight adstawe 

. .. . .  
e Aviulab~ - o t h e r ~ M d m o n c v r - - T h a R c e i o n w h w h c t h e r  
statutory authoritia other thanRCRA 5 7003 arewadable to requireth8 sameactionsby the 
respomblepasons (see Section IIIMow and Att.ctmtmt 2). whethec Amdr am available to use 
those alternative authoritie and whether it would be moreappropriatatouse au altanative 
authority Lackof a M i l a b iof Supaftnd. Oil SPJI Fun4 Undergroud Storage Tank 
Fund, andother momysisa haof that muppomthe =of Section7003-

IIL 	 RELATIONSHIPOPRCRA 9 7o(u TOOTHERREQUUUMWR3AMI 
AUTEORlTlE§ 

.. 






Sectlon 7003 when there is an Ongoing crkkd investigation or prosecutlon apmt the same 
person concemg the m e  or a related matter, the Regions should consult the lune 22, 1994 
memorandum from Steven A Herman entitled "Parallel Proceedings Policy" and the applicable 
DOJ parallel proceedings POliCY. 

RCRA 8 7003(a) is also shndar in soma respects to the citizen suit provision set forth in 
RCRA 8 7002(a)( I)(B). 42 U S C.5 6972(a)(I)(B). That prowsion allows any person, including 
any stat+ to uutiatea civd action a g a h  any penon who har conmbuted or 13contnbutmg to 
certain -ties which may present an imminent an& substvnialendangerment to health or the 
enwonment Because Section7002(a)(I)(B) contai~an endangerment standard and many terms 
that arc identical to those wdinSection7003(a). some court decisiou addrewing Section 
7002(a)( I)@) may assist the Regions in interpretingSeStiou7003.'" 

It is EPA's positios adat lcast one court that EPA may takk action under 
Section7003 even ifthe govffmnan i s  rimultMeourlytaking aaioa a g a h  the defhdam under i 

iCERCLA?' TheR ~ O Mmay the&= W(I Section 7003 either indepandcmtyorasa 
supplanan to actions takcllunderCERCLA or 0 t h  

. h p m k q  theRcgionsmay find thatthaysomebnanccdtochoosebkwecnusing 
Section7003 over CERCLA5 1Wa)or RCRA 5 3008(h). ThafolIawing dlrcuuiondescribes 
when to consider usif18RCRA 5 7003 insteadofthose two wtharitiaS 

UnderCERCLA 5 lwah EPA may inithe ajudicidadon or issue anadmiainntive 
order when thae may bean inrminSmandshstmtd ~ k c a w e o f a n a c h u l o r' 

threatened release of a"hmrdoussubstan&! 
. .  

a'- 6 7003. . .  
I . 

. . 



- 6 - 


. 

. e  

. .  .. . . . .  .: . , . .  . . . . 
. ... , .  , . 

. ,  . .  . . . .  , , . .  . , .  
, .  .~. .  !.. 



- ~~ ~ 
~~ ~~~~ ~~~~ ~~ .,_ . .. , ;;:.; ; . .  

' . ,  I . . 
2. .' 

\ I' 

- 7 -
' >.%., . .  .. , ?  

Under Section 7003(b), EPA my seek penalties of up to W O O  for each'day for violarion 
ofhorda  iswed under Seaion 7003(a).'* Issuing Bn order undaCERCLA 8 106(a) 
may therefore provide gr*lt~fincentive for the respondent to comply. 

. 	 Seek ounitive damam-CERCLA 8 106(a) provides for damages of up t o  t,hmtimes 
the amount of Fund moneys expended as a result of the person's. fdure to comply h h  an 
order, issued u n d a  CERCLA 8 106(a). Becau~aRCRA contains no sirmlar punitive ' . . 

, .  . '  damages provisiorS CERCLA may provide greater hcmtive for the respondent to comply. 
I. Have a c q a  to a 'F-u V- -when 

proceedingunda CERCLA,the Regions may have k c u s  to additional statf. oversight, i-
h d  co&r mounes. aswell askund financing. ifneeded 

. I. .  over the . .  . . .  rcw.cy-CERCLA c o w  an 
express bar Sgaiastpmnforccmcnt review and acprrytY pmvida for recordrmew of 

t
1! 

remedydecisions It isEPA's positios consisleat withapplicable principles of law. that 
orders iuued underRCR4 5 7003arenot sUbjeUto pmntbrremanreview, and that UI 
an arforraneraaction under Section7003. thq scapeofjudidd rsview of such orders is . .  ' 
limitedto the admumaw record Howavec becsruaCEXLA contains express 
statutory pmvisiom rMrrssing thaseissues, the34 iuua are lablikely to be dispute& 
unda CERCLA thanuadaRCKA 8 7003. 

2. 8 7003andRcRAs 300-
RCRA 8 3008(h) allowsEPAtu requirec o m e t k  action to address the release o f  

( 	
hazardow waste andhazdouaconstituenUat any sto~ongqor disposal (TSD) tgtiiirY 
authorized to operateunder interimstatus pursuat toSectioa3WS(e) ofRCRA,42 U S.C. 
3 6925(e). E P A k t a p r e t s t h e t m m " ~' to operat& to inc&debciliticsthar have or 
should have hadimaimsttbyaswdlasromsticilitiuthaf hadinterimstatw atone time but no 
longer do!' 

, . . 
e . .  . .  . . .  

, . .  . . .  
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a. Advantans of RCRA 6 7003 

The Regions may consider Uskg RCRA 8 7003 instead OfRCRA 5 3008(h) inorder to 

. Address aotential en-ed bv '1 solid. waste" that m s the defimtion of that 
term u-n 1004423 but wtuch d o a t m m o d e t i n r t l a n  

dour wasta" ld&Lg&g 6 1004(5) : L i A  
5 3008(h) does not apply to the release of "solid waste" that is not a hazardous waste or a ;
hazardous constitusn~RCRA 4 3008(h) ap&ato the releua of"hazardous wate," 
which EPA and imaprrtto include the fetemeof hrrardow coosticuem lined by 
EPAinAppmdkvmof40C.F.RPut261." I -
RCRA 4 300801) wy only bewedtoaddra8dasssh T S D  M a  RCRA 5 7003 

i 
!imposamllocrtioll l l~oaa 

. .  . . .  
or where . .  . .  . -EPA hterpm

I RCRA 5 3OO8(h) toappiy to d e ~ a b mTSD &ciiitissthrthsm01should have ha& 
in- sums, aa d a s t i o m  soomaTSD fidlitiathrt hadimaimr(ltw at one time butI ' no longerdo. H o w w .  OM- hrrhaidthat EPAunnot useRCRA 8 3W8(h) tu

! 
I 

. .  

. ,  . .  . ,  -. , - '. 
. .  . .  . .  . .  

. .  . . . ., . .  . . .  . . . .  



b of RCRA 6 3008ch) ~ 

The Repons may consider using RCRA 5 3008(h) instead of RCRA 3 7003 in order to 

Mdress rele5~-a n . h . . 
C! -BCC~USCRCRA 
!j 3008(h) doesnot require such a tindingtheR q ~ a n smay consider usmg RCRA 
$3008(h) instea$ of RCRA 8 7003when they have inarfficiatre30urc.u to determine 
whether Conditionsmay present an imminent aad substamial endangumemof where there 
is insufficient evidence thatconditionsmay present such anadangerme . 


nda  
6 3008thk- Ar ~ t e d  p d U  undaSC&U 70030) limitedto SS.SO0 

for each day fbr violation of an order i d undeC Seetiom7003(a).!' Issuingan order 
under RCRA 5 3008(h) m y  therefbr~provide grruahcenthmforthe respondent tu 
comply 

W. LEGAL REQUIREMENTS FOR fNITYATINGACTIOM 

The three basic rquimmmfor initiating actionagainsta particuhrparonunder Sectioa 
7003 are the followin& ( I )  conditionsmay p r u a ~  *MUMlinent ladsubstmtiaiendsneffmmtto 
health or the envirOnmem;(2) thepot& mdangument nmU&om the p u t  or present 
handing.storage treatment traruponatio~or disp0MLof any solidor hazardowwastq and (3) 
the person has contributed or is &ntnbuting to such handling, soorage; treatment, transponatios 
or disporal" The following diraudon includes dctlnitionsof key terms and d e s of 
sisFlfcant case law on Sactioh700X Anachqe3 Linrposriblasourcuof evidencerelatedm 

' the three rcquk­

ti 


t-

DCmO~6thaari~Ofconditionrthat~prrscnrM' 
mrmin+nt andarbstantiat 
endangmnenkto heslthofthacnvimllmdmgawaUyrequiru~Qcumanrtionudscicnti6c 

c 

- .  

WOIU- &OW w - r m  30.199~. ~IU-pen~3,isF O ~  m-t 
0 

E I . 

RCRA p 3008(l1)iaS2S,OOQ See 1%­
" ~ ~ , ~ ~ . U n i ~ S l o a r r c ~ 6 6 t E S u p p ~L298;L313(ED.hfa198~ 
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ewdence However, COMhave Wpeatedly recogIizcd that the endangerment standard of RCiW 
4 7003 IS quite Cou& interpretmg the"imminent and substantial endangerment" 
provision of Secnon 7003 have found: 

. 	 An "endangerment" isan actuai. threatened or potential harm to health or the*' 
enwonment." As undmcored by the words "may present" UI the endangmmt standard 
ofSection 7003, neither catainty nor proof of actual harm is rquired, only a risk of f 
h m U  Moreover, neither a releaso nor threatenedrdesss as those t m are used in 
CERCLA.is required.= No proof of off-ite migrationis requiredifthere is proof that the 
w a s t ~ i n p l a c c , ~ p r e s e m a a i m m i n a n t a n d ~ s m d r l c n d a n g a m a a "  

.: * i  
~ m d a n g ~ e n t U " ~ i f t h U ~ ~ c O n d i t i 0 N i n d i c W t h p t h ~ m S y b e ~  1

Ihumrisk to health or the anironmad' even thoughthe hrmmay not be rrrlisedf i x  
yam." It is not nsceuuy ffir thaendangamamto k * W octamMlounttoan 

, ==ww-= 

. .  . .  . .  
... , .. 
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. .  * An endangerment is c'substantiaK' if there is reasonable cause for concern that,health or the 
environment may be'senously -Itis not necessary that the risk be quantified.'O 

, , '  

. . 
Because conditions vary dramaticdy~fiornsite to site, there is no comprehensive list of 

factors that �PA should consider when deteimining whether conditions may present an imminent 
' 'and substantial endangerment. In some cases. the potential endangerment may be immediately 

'apparent; in others. the risks may be less readily identuied. Some of the facton that the Regions 
may consider a,appropriate are: ( I )  the levels of contaminants in various media; (2) the existence 
of a COM&On benveen.the~solid'orhazardous waste and air. roil, groundwater, or surface water, i 
(3) the pathway($) of a c p o ~&om the solidar hazardouswaste to the receptor population; (4) , 

the sensitivity of the receptor population; (5) bioaceumulation in living orgmisnq (6) visual signs 'fofsveu on vegetatioa;" (7) &dmca of wildlife rnonditiu, injuries, or diaca# '(8) a history of .  . 
, '  j

r e h e s  at the faciity or site: (9)stainingof the ground;a n d ( 1 0 ) " ~ ~@E,unaccountd . . 
>for) solid or hazardouk wasta It is important to note how-, '&at in any given casq one or tyo . ' I 

. 

facrorsmay be sopredominant as to ba,detaminativeof theissuaU.. .-

Attachment4 c o n k m a  List of docummu that may assintheRcgioi in awessing- ' , 

whethe? conditions may pfacnt  Mimminent and rubstamid endangame when assespine 
ecolo@calimpacts, the Regionsmay consid& c~narltingthe US.Fish adWddlife Service an& .. .
the National Oceanic a dAerrdosphaicAdnnnutratl'o~arwdlos~locaandtr ibalauencies . .  . 

Thefollowing are someexampla of si&ons where count havbdetermined that 
conditions may have praented animminent and rubstantid adangemcatunder RCRA: 

At a shootingmgewhaaleadbornlead shot hadacQLrrmjated in thetisnra of n e 
watafbwl an&shcutuL* 

. . . .  , . . . . . . . . . .  . . .  
. .  . . . .  
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.1. . . Themeaningof "handline'stom e .  treatment. transoottation or disoosa' 

.'Hand1i,g
a. 

. . 

The statute does not de6ne"handling."' EPA a g r m  with at least one court that,has 
applied a dictionary definition of "handld' as  ''to deal with or have responsibility" for something.'" . 

One exampleof A activity that a coun.has determined t o  constitute"handling".under RCRA is 
using mercury duMg manufktwhg and fading to provide adequatesafety measures for 

. -employees." 

t;. ,. -."Storana' 

When assaingWlKtlKlparticular aaivitia may conStrmta"a~mgd'of solid waste or 
hazardcurwaste undaSection7003, the Regions should apply thed a t i o n  set forth in RCRA 
8 Ioo4(33),42U:S.C. 8 6903(33). Although that d W o n  rrfbs to hazardousW a c  only, the 
Regions may apply an anrrlogouadefinitiaa when ddmshgttm possiblesto~eof wlid waste. 

c- '-

The statutoyde6nitioa of "treatment' nfasto haaudouswutabut not solidwaste 
T h ~ w h m ~ W h a h a p ~ ~ a m r y c 0 ~ " t r r r t m e n t " o f h a z a r d o w w a n e  
under Section7003, the Regions sbouldapply thede&lition setforthinRCRA 8 1004(34),42 
U S C. 5 6903(34).' EPA doesnot with cautsthat haveimmpretedthat d a t i o n  to 
requirethat aprocesschangethechannaofthewute asdctincdinRCRAaadba purposefully. 
designed to have that &cte When aYsdn6 whether pahdaractbhia may constitute- "treatment" of solid wasteunda Sedoo 7003. theRegions may apply thefollowingdefinitio% -

. 	 which is basal onthesmutoryd&ition 0f"marmmi': any method, techniquk or process
objectively duigued tochangethephysias chanid, or biologiai characteror composition of 
any solid wastaro ut6-it satkS b . a ~ l p 0 1 ~amauble fotfewvary,amenablefor sorags 
or reduced in voluma 

. .  . .  

. . . .  . . .  . 
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The broadest category of RCRA waste is "sqlid.wast.2 as defined inRCRA 4 1004(27).
. ,  

"Hazardous w&' defined RcRA 5 1004(5) is'avery large subset of statutory sotid waste: 
. "Hazardous waste" a9 defined in 40C.F.R 5 26 1.3 is in turn a fairly large subset ofstatutory 

'. hazardous waste, as well as a subset of "solid waste" as defined'in 40 C.F.R5 261.2. Thus, . , 

. when determirhq whether a,particularmaterial is a solid waste or hkwdous waste for purposes ., 

of Section 7003, the  Region may be able to readdy damnine whether the material is a "solid 
' - 'wdste"under40C.F.R 5 261'.2andalsoa"h~douswastc",under40C.F.R5 261.3. Ifthe 

material mceu those definitions, then the d y d s  iscompleis and the material is a "hazardous 
. . 

, waste'''9 . . i 

ffthe material is not a regulatorysolid wade and hazudour wane or &itwould require 
too much time or too many resources to determinewhether it is, the w o n  should detemune 
whether the maserialis a"solidw a d  under RCRA 1004(27) or r"hazardousw a s 6  under 
RCRA 5 1004f5). taking ~ c u l a r c a r e rtoexaminewhether thenBtcrirt is excluded &omthe 
definition of "solidwaste?" and consultingthe of GeneralCounseland dcvara case taw as 
appropriata If the m a t d  meets either of those defulitioq thenthe adysis hcomplete and the 
material is a"solidw a d '  or "hazardouswast&' as a p p m p h  fixpurposesof Secnon 7003. 

Some of the many typesof solidwasteand hazardouswaste that can kaddrruaiunder 
Section 7003 include: (1) hlltardouswaste thar is spUd atMtiawhere much waste is 
generated but which are not qui& to k perminedude Subtide C ofRCRA andwhich do not 
have, never had, nor were required to havq htdn satus undcr Section 300S(e) of RCRA 
(2) solidor hazardouswa.stathat h@ d d U r i n ~ ~ ~(3) solidofhamdouswaste that 
released &om TSDUniu; (4) haadous consthaminor h m solidunstaor hazardousw m 
(5) gasolinethat ha leaked horntasks at&wlina stations" (6) sxpcndcd lead ofios s p a n  
rounds, andtarga hgumtsloarcdhandMuridhoO~gfan&!('F) wastemateridsh d  at 
slaughterhousq (8) biob@ai dchanial munitionSwaffa: (9) wa$teoil andoil pit skhmhgs 
that M M o w  lmkctabIe~~ndaMdKnL to IDoil rrclrimap (Io) medicatwarts(11) I 

discardedmaterirlptoduecdduriagp~*cakptocesses(12) dioxin rmissionr bntsolid 
w a s t a ~ ~ ( 1 3 ) w u t a r ~ 0 a t t h r i n g r a d i o p a i V a ~ r l s ( L ~ ~mdionuclidesthuamnot 
exempt 6um thekatayd-a oP"solidwastd'k (14) withtbaexceptbmof mat& listed 



... 
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in 40 c F 1)-(4) @e.. materials excluded'fiom the statutory definition of "solid 
waste"), .thewide variety of materials that arc otherwise excluded h m  Subtitle C regulation I 

under 40 C.F.R 5 261:4; '(15) drilling fluid.% produced waters, and other waster associated with 
the exploration. development or production of crude od or'nawal gas ("Bentsen w'astesl'). 
exempted from requlation as hazardouswaste under RCRA 5 3001(b)(2)(A); (16) fly ash,bonom 
ash waste. slag waste, and flue gas emissioncontrol waste generated tiom the combustion of 

Ifossd fuels, waster &om ihe afnctio& beneficiation and processkg of ores and minerals, and 
cement kilndust waste ("Bevill wasted'). exempted fiom regulation as hazardous wastes under I 
RCRAg3001(bK3HA);and(l7)piluofxrapprr* . 

r 


C. 

1. 	 i 
! 

Section 7003 spcda thu"any pason" inciudasany part or presaa generator, p a n  or . , .  I '  

praen t  tnaspona, or past or pmaat owner oroperatorof a TSD e.%Section ~oo4(15) of 
RCRA d&u"pasod' Mindud@ an individual. ~ ~ r p o n t i ~ a ,and politicd subdivision oEa 
StMq asW d l  aretchdeputrncns~,  *and insmtmanalay O f t h O U ~ S ~  

The dehitioo 0f"penoaP doesnot exclude corporate officanocemployees. With 
respect to corporate otBcerhbit& EPA's positiorswhich baa kena d o p a  by at least one 
c o w  is thatit is not neccssuyto"piercethe corporate veil" in ordarto6nd individualWQOrate 
officer liability(i.r;, corporate ofbrs  are not immune &om pasoadliability tbr corporate 
activities)." a corporateofficerwho is eithrparody  involved in actuaicompany 
decisions regardingthe kuun;n9ofrolidor h y r t d o u r w a s t ~or in chargeof and directly 
responsible for a compaay's with theUitimua to coutrol the disposal ofsudr 
w a s t a  can be hdd~lirblqruadarScctioa7003u a comributot to thehading,

* s t o w  tmtmens ordispodofrsolidorhrnrQuswsrraY 
..' 

. , . . .  . .  
. . . 

<I 

. .  
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With respect to employe liability, EPA agrees wth at least onecourt that has  held that m 
employe of a copontlon can be subject to individual liabdity under Seaion 7003 if he or she had 
the authority to control and tn fact undenook responsibdity for waste disposal procedures.” 
However. under RCRA 5 6001.42 sc. 4 6961, Congress Spdca l ly  excluded any federal 
employee from personal liability for any civll penalty wth respect to any act or onussion w t h  
the scope of hs or her official d u t l a  

2 The of“who has C - C to such handling 

Congress intended thatthe phrase”has conmbuted toor is comributing to” be broadly 
conSrmcd” Section7003 therefbra ‘mposesstrict l i a b i  upon perronswho have convlbuted or 
are contributing to acrivitiesthat may prueuta~endang- rega$k of fault or 
negligsncb” 

EPA agreeswith o(M court thathasstated thatthe p h  mcillingof ”comnbunng 
to” is“tohavea share in any act or effca“ It  isnot ~cessuyfor EPA toprove that the person 
had controlover the accivitieSthatmay mate an imminax andwbstumdendangerment6‘ For’ 

example onecoun has hdd that a pason comributcdto the hgdlinsanddisposal of pesdcidb 
reiatedwastes because that person had(1) conuactcdwith8 company that formulatescommmial 
grade pesticides thmugba process that inherently involvesthe genedon of waste^, and (2 )  
maintainedownershipofthorepatiadathroughourtha~~ 

As indicatedinSedob7oof. a tnnrporta is considered a comributorto wastu 
managementthat cdra place aAa the waste has left the posesiooor control of such transporter 
unlw the transporter (1) was underasole contracad arrangaMnt arising tiom a published tarifT 
and acceptancefor carriageby commond e r  by ra& aad (2) has due carein thu 
managesnentof such IIIcontraattoCERCLA5 107(aK4), 42 U.S.C.Q %07(a)(4), it is 
not neccssaryforthatraaspo~tohvaMIlrllYrdected~ritaordisposJ~-u 

Some other aumplaaof“comibuto& tbrpuposaof S‘oa700? are the ~ ~ o w i n g :  
\ . 

”AcFRindng W ew Mirrmd k,870 F.Supp 146.1491 (ED.Wm 1994). 

”H.RRsp-Na 1133.98thCarq~.tdsa+ (oetokr3.1984);Aapo. 872 F2dr  1383: PriceI. 
523 F Supp. aklO73i 

Sec cg..tLR RepcNar 1133.9981hC~.2dSar (odokrf,1984kAc81~,872 P2d at 1317. 
Ace#. 812 FZdrt 13% eeoarg Websrer’sTbird NewIm -’ dD*ricamy4%(1%1). 

Id at 1383; o E o o r h V . l l z 8 8 J  P.Swat1512(6dqaanpatali.bkcvatbqkk 
h a d m ~ r O e o ~ 0 f g f t h O a t r s r l l o ) t  c 

(. 

AcerO. 872 F.2d 13- re 
f i f m i ~ wif& F.Suppat 1st 2  

.. . .. . . . ’  . . . . .  .. . I .  .. - . 
~~ 
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ammdmaasto RCRA statesthatthe"amcndmcnrS clearly providethat anyonewho hu 
comibutd oris coneributingtothecrentiorsacislacqor rminranncaof aaimsninanmd 
substantidendpnesrmnais subject to theequitableauthorityof [thsstatuteb without regard to 

. .  . .  -\. , , 
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Gach respondent or defendant is RsPons1ble." 

However, considering the adequacy of ewdence of each responsible penon's liability, 
financial ability, and contnbution to the Sit% ds well as the C O N W t J  imposed by the Regon's 
lirmted resources. the Regon should attempt to be inclusive wth respect to the responsible 
persons that it pursues in its action under Section 7003 The R q o n s  can assess a particular 
responsible person's ''contnbuuon to the site" by considenng that person's contnbution to the 
conditions that may present an unmjnent and substantd endangerment. as well as its participation i 
in any prewous phases of thenquedactions. 

V. ACTIONSAND RESTRAMTSTHATCANBEREQUIRED 

Section 7003 gives COUN the authority to orda each rrspohlible panon"to take such 
other aaion as may be necerluy." 'me formsof reliefwhichadappropriate' muff be 
determined on a case by casubasis in order to achie~athed[andpmtcctivenw) purgoses 
contempiated by [RCRA)?" 

Courts have consistently reliedon the Ieghhlka Wryof sectio~t'lo(nto interpret the 
breadth of EPA's authorityandcourts' discmion underthirsectiom They haveconcluded thak 
this Kctionwas intended M a broadgram ofattthorityto nspondto SinutiOash 0 l ~ h ga riskof 
substantial endangermentto heathor theenviroMlent Most courts haw foundthat"S&on -
7003 empowers the Court togrant the firlf.rangeof equitablemnedias.. so 10116as such relief 
secves to protea pubtic health andtheenvironment"" The section's broad grant of authority to 
"take such other actionsM may benecawy" includer"botb short-Mdlong-tam injunctive 
relief ranging&om the consmuxionof dikes to the adoptionof cauk tmunautechnologies 
upgrading of &pod ficihie r r d d  and iminaation"" Thir authority also includes the 
authority to require in appropriateewrenvimnmental ysessmen~controls on fbtureoperation* 
and, potmtlally.mvimmncmrlrestoratioQ 

A. 


I n t c r i m m e w r r s m y b s r p p t o ~ ~ S e c t i o b m 0 3 ~ ~ t h t h a u r s e n c y O f t h ~ 
.. .order timarntrinmcnr,subrllnaolgmddof C O l u a m i M mEPA or a un~rmry 
SOUfCCK ~ t h a ~ o ~ o r . ~ r m y u r a S c a i o a 7 w ? t o ~ ~samplingor­
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teams programs p a n  of a broader set of requued actions. For example. the Regon may issue 
an order under Smon 7003 to requue immediate &ty and c h u p  adon in response to 
hazards [hat have already been idenufied and to conduct additional aucr~menuof potmd 
threats. 

A few examples of intCrim measures that have b e m  ordered under Section 7003 and that 
EPA could order admvlistranv. d y  or seck judicidy includw (1) removal of dnuns and other 
containm." (2) recontainmentof all leakingbarnis colWtlUCtionof a new building and 
movement of all barrels inside. and conta ima~of all contMlinated roil and stormwata," and 
(3) anoe~anemof theintegrity of tanlrrand impoundmcmron-site and patbmwce of any mterim 
messures neceuDIy to prevent r d k  EPAandCOWhaverlS0 requidinterim measures that 
focus on site xcurity and preventingacposurq imluding (t) inrt.lfnionofr fencearoumttke 
siteand theposting of warning simm(2) conmaion of a bderamund comminationand 
runoff conmi mecfwisms; (3) groundwater stabiIka$O% (4) tempomy IIWMWW that might be 
necessBIyto protect wildlifa &omatpoarrr;" (5) tnnponya v ~ o ~ u t l ~ l* ofthea&ctcbare&and 
(6)provision O f  811 dtefnathUfaf l~khf~R- S J P P ~to111 impauedmk ~ , 

. .  *. . .  
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diagostlc smdy ofthe threat that hazardous wastes leaching from a iandfill posed to a public 
water suppiy." 

C Lonn-Ten CI C ~ U D  Work 

Under Section 7003. EPA may also order or seek a court order rquinng long-term 
cleanup, includmg the design conmaion,  and implemmtmon of any measures necessary to 
abate the conditions thatmay present an endangerment" 

EPA or a tout can thus require armsive work underS d o a  7003. For example, EPA 3 
may seds admhha&ely orjueady, to require the rapondbte pasons to: (1) idennfy and i 
evaluate potentialremedies (2) design, co- and'hplmcntachosen medx (3) proyde an t 
dtemative safe drinkingwater supply to M impacted -?' includingconnectingaffected areas to i a municipd water supply; (4) insultor m o m  c k y  ad comainmem waU$ over and around 
certain anasof contaminated wik (5) inscalland0- awrffewrtcl- ystm asan 
alternativeto impoundmentscontaminatedwith historicalwaste (6) closecomuninMed 
impoundmans;(7) r ~ ~ a l l ~ h m i h a ~ o r ~ ( 8 ) i m p l ~ a g m u n d w a t e r  
recoverysystem; (9) provide access to state and fet id agencies(10) monitor he  effearveners 
of the rmcdy; (11)  provide samples hornmonitoring wdIs fo EPA mdthasate for a ~ l y ~ ~ 
(19provide periodicreportsto and(13) providerrsour~erand infomation t h a t d  dow 
a local communicy to develop thecapachy to monitor and ent5rcucompliancowithan order 
issued by EPA or a COW 

D. 


Section7003(a) explicitly provides the authorityto a court to rutrain handling, storage 
treatment transportation, anddisposalthatmay present m endangameat Th&w RCRA 
8 7003 actionsare particularly w&L to requiretha raponsible pasontoceaseany ongoing
activitythatmayco~toconditionrthrtmryprasera.sa'l n r m i w n t a d p u b ~  
endangerment. S e c t i o a 7 0 0 f ~ a m a y d s o b a u s e d i n a p p r o p r i r n a d t o i m p o r  
controls on htureopaationrataay fadityor &regardla8of *itis a permittedRCkA 
facility 

. ,  , . . . . . . 
. .  . .  , '  



I . .  
._.

i :.  
. . 

, .  

. - . .  
. ,  - 2 2 - , .  , 

I . , 

I One court has ordered that ‘‘[nlo party shall move any dnms, tanks. containers, ‘cartons, 
chemic& dr residua’’ at the fa~iiity.~’EPA may dS0 w k  or impose reJaaints,on 
actions that are related to condifionr that may present A imminm.and substantial endangerment
such as: ( I )  shutting down a groundwater recovery system Ihat is creating a threat to the 

’ enwroriment; (2) shutting down an incinerator that has  inadequatecontmlsi (3) terminating a l l  
facility operations until allworken k v e  been adquatdy mined in hazardous waste management 
(4) installing new pollution comml quipmmt on a’treatmentwit; (5) applying for and obtaining 
appropriate Permiu;and (6) ConStrUaingsecondary containment . I 

.E.,. 
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'pursuant to R C U  Seaion 7005-"9' While developing thhr~casaunder Section 7003. the . . ,  

Regions Xe encouraged to assess a case-by-case basis and to consult with the appropriate, 
. . contact in the,OKceof Enforcement and Compliance. Assurance (OECA) on the cost: . 

. '  	 effectiveness and approp.riateneSof setking recovery Ofcosts. Costs that may be recoverable 
include EPA stat� salaries and expenses. contractor support. indirect costs," and other expenses
associated with investigating the site or facility;

~. 

In March 1996. the SupremeCourt denied recovery to a private parry for past costs in a 
case brought unda RCRA 0 7002; when the site no longer posed an immrnent and substanual 
endangumcntat the time the actionwas brougla'" That decisiorr, however, does nor address a 
restitution action by the United SW underSection7003. COWSdiscusSiag cost recovely under 
RCRq includingtheSupremaCourt in its March 1996 havebquently noted the unique
functionof the govanmatt in implementing the statutory schema Funher, the United States' 
position remains th.f, in appmpriateciset.reaimtion availableundaRCRA 5 7002when the 
court's jurisdictionis properly imokcd under the Stalut6 

2. w T~COVPW-A 6 107ra 

COSUin& bv EPA nrtruMtto RCRA 5 7003 mry bencoverableundaCERCLA 
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CERCLA 5 107(a)(4)(A) P W t s  EPA tO rtcovef response Costs incurred as pan of either ' 

''removal" or**rm&fl att1oM. The Regions should examineCERCLAs broad de6Naon.sof 
"removal" md''rem&id sad' set forth hCERCLA $4 lOl(23) Md (24). 42 US C. 
$5 960l(23) and (24). to determine the potenad scope of cost recomy Costs that may be 
recoverableinclude EPA st& salaries and expnuq contractor support, tndirta costs, and otha 
expenses associated wnh investigating the ste or f d t y .  

In UrntadS m a  v. Rohnr md H aCa.the U.S. Court of Appeals for the Third Cimt _ *  

ruled that the costs of EPA's oversight of a response action conducted by a private party cannot 
be recoveredunderCERCLA 8 107(a).'" TheUnited Sutcsbelieves. however, that the R o h  
md H- decision wuiawmdy decided and applied aaovaly mmw d-on of "removal" I 
to excludecosts of owseeing private p ~ r ywork Other corv~outsidetheThird C i t  have not 
followed this arpeetof theRdunmd Heru d d i o a l "  N- the rhould consult' 1..the relevantcaw law b&ro putsuinea c o s  ncowyactio= AI 

.' -8 
" ... 

,I  

Vt RELIEPAYAILABLE 

A 


Seaion 7003dowaEPA t0"bringahinthe appropi iaedisoia~to seekcertain I. .  ' 
f e t i d  rt aallom lha-to icarc odamustratlveorders aithau n b t d i y  or on consent.. .  

*When deciding whccha.tohithe8judicirl actionorhuemadmwlmmorderunder Section 
7003.the Regionshdd consida thefollowingisarab. 

*IftflacircwnstMccsat8 hdlityorlite requireimlndumactioeL"the quickest way ta . .  
' otda(UA0). Am. g C t W O r k ~ d g a l ~ k ( Q h u e 8 U & @ f d ~. .admvwmtiveordQutnkiruad~wwwarEPA~clvidencburidWlP~~~cri ter ir  

Altemativ+, a shortperiodoftiam~8bsprwidad(Q agobrs~tlAOC- 9 
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The Agency may &J seek ijmnediatejudiciahelief or isslie a UAO and seck judicial 
enforcement'oftheorder, if pecesw.  If the responsible penon is recalcitrant, the most 
expedient avenue will often be an expedited judicial enforcement action requesting a preliminary 
injunction or temporary restraining order. If the OW- of the facility or site is unwilling to 

' provide access to the person who will be performini the work th&q a judicial referral may be  ' 
needed to gain access. [n such cases. the'Region should consult with DOI immediately upon 
discoveryof the conditions r q h g  immediate actior A judicial enforcement action requiresa 
referral ro DOJ a d t h e  preparation and f i g  of appropriate pleadin@ in district court. This can 
be accomplished apeditiously in appropriate fircumnances Fora prelirmnary injunction or 
temporary reJpainineorda. the pleadings fled shouldc o w  a succinct statement dekribing . , 

how .eachrequirement of Section 7003(a) has been met, well as the hj&ctivc relief sought.. 

Where noncdmpliance is anticipated but inrmcdrataaction is not requid, the Regionmay. 
issuea UAO 6nt and initiatejudicd acrion only after the respondeathufriIcd to comply. In a I

Isuit for mforcemanof a previously issued UAO. EPA is more lilrdy to obtainjudicial review on 
theadminimativarecord(underthe"arbitnryandcPprieiouS standudofreview), ratherihana 
fbll hearing or mal of the issues+ 

. B. -
Theplain &of Section7003 g k sEPA Ihadirect authority to issueadministrative 

orders without the need hr civilrefad.  Nonetheless eUty comn!unicptiQn with DOican be  
helpful to the Reom p a & u M y  w situation8where thereqondeasmay not comply with an 
adminimative orda. EPA doesnot htapra Section7003 as rcqubingEPA to6Ie am 
adminisuativecomplaint and provide an opportuniv for aa evidentiary hedng befbrs an 
administrativelaw judge prior to issumceof theorder. 

. .  ' 
hMy- order is&&& S&n7003, thu'hdingsoffhetshould describe 

the problana at theSitaor fibdliry mdrdatethcmtotheactionsrayidto abate conditionsthat 
may present aa immiim8 andrubst.abladrngameat Itisimportautthrutho6ndingsoffga 
suppon eachelaneatoft h s ~ s o u g h t  

TominimipthepatcntiJt%rcoa&sionbetweem~wib&pasonrandtheAgency 
, c o n c e m i n g t h a ~ ~ ~ o t d a r ~ ~ u n d a S e a i o a ' 1 o o f s h o u M c l ~ d ~ t h ~  

requlred ad- An order may dictatediscruetaskssuclt asiadhgappropriate si­
e n s u n n g t h r t ~ ~ ~ w u t c s o r a p r o p a r t y t r p i a c 4 M d ~ g d h u n m e d  

-WaSteS. m t h sWnditionrUbh o tfacllitymnotd Q d yW&d&Kd t0  d O W  t 
p r r c i s e d e s c r i p t i o a o f t h s w o r l t t o ~ ~ ~ t h e o r d a ~ n q u L a ~ c a u e s M r m w o r l c  

. andtheeb~onofworkpluu~~a~stepsn&asuytoabrts thecaadi t iohcT h e  
plans would be reviewedbyEP& modi6edbytbrrspoademinaccordmmwithEPA comment3s
andimplementcduponapptontby EPk 'T i  

i 

c 

c 

I .:. .  
,. I , 

I .  . .  , 
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In some situanona the Regions may find it most effective to requirethe respondent to 

meet s i t e - s p d c  perfomance standards rather than dictating the work to be performed. This 
allows a cooperative respondent latitude to choose the methods for achieving EPA's objccave. 
For example. M order could require the respondent to prevent nugation of a plume of 
contarmnated groundwater wthh a specified time h e  This type of order should rqulre the 
subrmssion of work plans designed to meet the pdomance  standard and, upon approval of the 
work plans by EPA, tncorporate the work rquemcnu into an order. When deciding whether to 
issue an order that doer not specify the wok to be performed the Region should assess the 
sophiniCation and technical capabilities of the rupondahq d  its agenu 

$ 
i 

An order i dto momthan one pason may either assigndiscrete tarksto dam 
I	 . 

respondents or specif) thatall respondmuarejointly rapoauble tbrperforming all tasks rcqued 
by theorder. In the l e - theorder nuy dmthe responsibility of ea& respondent to 
cooperate with theothgs A decision to issue anorder mi- dhcretetarbmay be bared on 
an arse~snentthattherupondemrwill be unable to work co~pcrativclyor to dividethe 
responaknhy equitabiy A h m k d y ,  Kpantcs coOrdhtcdordm may bebaaedto each penon 

I 

Inrara ifnew informationon I she andrrsponaiblepasorbis idenaed; > 

the Regionmay 6ndk -to kWI seriesofotdanto di&eatpkoas When EPA issues 
subseqwnt orden Wrcquifuthe s8mework to be pafmmdor actio- tobe take^?, the Region 
shouldensure that the duedatestinspai6c ddivarblu in wbscquantfy hued ordm coincide 
with those in the d e r  o r d m  TheRegionshould alro requirucrchrespondent to cooperate
withallotharecpondadsaadtocoordinwthcirsaiuitie* 

In any cass.unlessEPAbdiavesthshrrmis divi~bkthaordashouldrecite that the 
h a m  is indivisible and liDbilityisjoint aad wed 

1. 

. .  The Region may neg&taraAOC ifthaa areOM or momfhncidy viable ruponsible 
p r uwho am (1) wiUiqvo- thew iaioar,iududbuy nccusav controlson 
hture operatioq pnb(2)wiItingto negotiateanAOC withie I nrronrbletim h n e  Ifthe 
o w n e r / o ~ i r l l o t a ~ t o t h s ~ ,a s c p ~ e A O C o r U A O f o r ~ m r y b e n c c ~ .
Theappropriate timaperiodfim negoti&nr will depend on thsIWUU of theconditions at the 
panicularSiteatici& If~cirarmslacaruthe~orhdliyrequiraimmeduta* actios 
issuing a UA(Trmy be I~artiumconsUmingthnncgotkting M AOC. The-00 hub 
discretionto issuaaUAOwirhaaeaga&ia negothtioar fbtm A m .  theothcr h d ,  thera 
U C d W I I U g U t o C l l t C t b ~ ~ l o ~ w l d c l t r h o u l d k C O a s i d a c d w h a n ~ h a w ~  
proceeh Foraramplqdamtpworkrmyprocadwi~Klerrdispllsanddelrywhen it is. 
~ i l b t h a t o o p a t i v b r r l r t i o a r h i p f o a e r r d b y ~ ~  

A 

. . . .  , . .  ' .. . . 
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2. 	 Urnlateral ve orden 
. . 

a G t n t r a l l v  

The Regon may compd amon by issumg a UAO If one or more of the respondents fid 
to comply wth the terms of the order, EPA should prepare a referral for judicial enforcement 
actio0 to compel compliance and to collect penalties (see Section VIR below). To achme i 
mmmurn compliance wtth UAOs issued by the Agency, the Regions should closely momtor 1 
compliance wth each o r d a  and take prompt -on to collect penalties whenever vlolationr 
occur. 

A UAO issued under Section 7003 should include thefollowing elancntx 

. 	 --This . . . .  section should sct forthEPA'r authorityunder Section 
7003 to issmtheorder adcite the delegation of thisauthority to the Agency offi* 
signing the order-­ .. 

---Th-. .  should include t h ~tkuthatd-nsrnth thuachof the legat 
requirementsfor iswinganorder underSection 7003 hukea met adthat the d o n s  
ordered arc necassoy to prntcct hcalth or tha environm&t~ 

--This d o n  should include conchuionsthy each of the legal
rquinmansfor a Secdon7003 order hasbanmet The o r d a  should expressly conclude 
that t h c C O n d i t i O N  UthUkdkyOr Sitem y  p m m t  h l k l t a n drubStanti& 
endangcnncnt In ordm iwcdto morethanonepason incasa in which the harm is 
indivisbls. the Region should as0iadude a dntcmem that each respondent isjointly and 
waaUy liablet o  s ~ yout each obligation of theorder and thatMureof 6neor mor& 
respondentstocomp&ydoa not a&a theobligation of aoy o hrapondent to paform 

~. 
. .  . .  

. ' i  

. . . .  . . . .. 
. .  
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Yotice of intent to comok -The order should require the respondent to submit a notice 
of intent to comply with the.order. This notice should be due shortly after the effmive 
date of the order. . ,  

. .  

i
I 
I 

i 
I 
! 
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iI 
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enforcement authorities, including Section 7003. Section 600I(bN2)ofRCW 42 u s C 
4 696 l(b)(2), reqwes that "[tlhe Adnulustrator imtiatc an adrnhstrative enforcement action 
against such a depmment. in the same manner and under the circumstances asan action 
would be irutiatcd against any other Pe~On."'o' 

Section 6001(b)(2) of RCRA prowdes that no administnave order issued to a federal 
department, agency, or instrumentality shall becomu final unnl such department, agency, or  
instrumentality has had the oppommty to confer mth the Admicustrator.'Ob It IS EPAs position 
that the federal entity should firstconfer mth an appropriate regional officialprior to setlung a i . .
conference with the Adnmsmtot. and that iE followingthe regionalconference, the head of the 
federal entity wishes toconfawith the Adminiantor, the proceduwdescnbed below should 
appty. 

Ineach UAO issuedto a f k d d  entity, theRepjon should provide explicit inSmraionr 
1 

r c g a r d i n g t h e h e ~ w i t h h r r g i o n d o ~ c i r LTheordaatouldaLostatarhatintheevan 1
the conference with theregionalo&id doas not resolve the issuc(s~thehead of the a&cced 
fed& entity will have theoppormnity to cod- with the Adnrinisoptor providedit complier mch 
the following UAO pmvisiom­

e Within tea days&a theconfaa#a with the regionalOS&thehead of the fed&. .
entity, if it wishestocodawith thuAdmunrrntor regdin#theUAO, either throughaa 
exchange bf leaasor througha direct mating.mwHuawrincn request addressedtu 

' .the AUminiisPator seeking anoppomrnity to contkwith WA4 .unleu 
conditions at  thusiteor facility requireotherwirs EPA may alloar an extensionof the 
period for filingthis rcquak Tfianqwstrhouldbaxrved ontheAdminiantotwith a 
copy to the Director.Fedarl Facilities Enfbrcancnt ofacq and ail panics of record for 
the agencies,~dingngionrlpsnonnetI p t h e ~ w i l l o c w c f i r w g bab 

e x c h a n g e o f l e a a 3 ; ~ l e n a n q u e s t i n g ~ c o ~ l h o u l d ~ c a l l y i d a n i f L ~. .issuds) that the fbdad entity wis&schsAdammnm toeofisider: rrthefkdedunity
wishutoco~~gb8dirrameacinll.~requatfbtaconthrrncorhouldalscr. 
spcci6callyi~the~s)thrath8t%dedaniypro~urdisnurwiththe 

Adminiswo+*ar~mthapason(s)wbowillrrprrsenrtha~anity;Inadditios 
a~ part of its rcqueattbrrcontkenceeik throughanexchmgeof lattusora direct 
m e t h a  herdoftba&dardattityrhauldattackcopiesofrll nccesvyinformatior 
re@iagtkiwubr)r Fdumtorapuacontkeacewithinthetawhypaiodorwithin- ­

- . \ 

lo' H - ~ , k r P r r o t b o A n r i ~ A q 3 i  U.SC0 I348,mdprr&bybedat 
ageaElcr subject10qmpwuxto f ~ b y ~ I h a 8 r n * b a ~ t t a d i n g i w a ~ ~ &' ' 

regardtofimdingofwak F ~ . t b o R s & m h d d ~ b f d b w m O m a d a a r d a m 8 f ~  
. a g c n q ~ " N o f h m g m t h i r O f d m ~ ~ ~ r e s i p w a ~ ~ t o ~ ~ o A m i . ~ A & L '  

RCRA ~ 6 0 0 1 ( b ~ 2 ~ c o a a r ( o ~ ~ e x S a m g l 2 S 8 ( 3 ~ S u p r t b a d t m p ~
( J a 1 1 w y 2 3 , 1 9 ~ . w h k h ~ E P ~ m o b a i D W l ~ k b D l o ~ m a d a m ~ ~  
~ = a e e a e y - c E R c u o  W.k-
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Enforcement OB- and the p d e s  of record for the agenaes After a determination is . .  'made that a direct confrrcnce will OCCUT, the Admuwtracor will n o t e  the head of the. 
federal entity who requested the conference andthe partiaof record for the agencies. 
, .! * 

' . 
. .  . I ' . FoUowi&the conchuion of the continncS a penon'daignatdby theAdministratorwill. .: -

,., 'providea written sumrrmy of the imadisausedpad rddrrsscd Copiesof the wriitar I 

: . summary wil l  be provided to thepartiesof m ' r dfor thea g e  Within thirty dayr of 
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compliance with all AOCa Regions should closely monitor compliance with,orders and 
asses nipdated penalties appropriate. . ' 

0 Disoute reso'iution and force'muieure- ctn AOC,for extensive cleanup work should 

, address the occurrence offorce majeure events. 
. .  

. ,  
0 

.. . 
wt ofcontnbunon -At  least one c o k  has rtcently held that there is a right to i 

. . .' 

include provisions for the resolution of disputes between EPA and the other parties and to 

contribution in 'acti0.mbrought under Seaion 7003.1m This conclusion wa3 based in p a n  
on the principle thata rightto contiibution is anessentialcomponent of joint and several . , 
liability; T h d m  iespandents may Kdl somercpr&ntation in M AOC qading their ' 

, , right to comribution. &'Regions shouldbe a d d  not to suggest thatthisright'can be ' 

. 

'&tal or deniedby EPA B e c a ~ a l h i rright by operation of law, an AOC i&cd 
un& Section7003&odd donomomthanadcnaWrcd8e my right to contribution that a 
respondd m y  hairalm. . . . .  

4 . . 

ForadditioMLgui~Mdacamplesofspcdficlan-thu'~kuscdinanAOC. , , ':
unda 7003. the R~gions'm~yc~narltwith the rppmpriota c o d  inOECA's OtIice of Site 
Rqwdhion Enforcement(fbr hcilitiesoc sita needingcleanup d ) o r  Of& of Rc@itorp. 

. . en for can en^ RCRA Division (for Wtiesor siea needing rrStnimron tLavaactioab. . . ' 

b.. 

. > 

Section 600I@)( t) requirathat anyvolumuy ~kolutio~or scttfemait of a RCRA 
administrative enforcement action against a f a i d  entity kset foith in a,consentordei. Where 
the potential mdangamart prrsancdallmfor briefncgotihms, theRegion shouldnegotiate. 
an AOC wjth the Wad enlkyu&gllm sameproccdwa thuk would-with a private party-

Asnoted'inSectioo~B.Zb~Sectiou6001(b~t)ofRCRAprovidathatno. '  ' .  ' .  ' . .a d m u w t r o t i w 0 r d a ~ t U ~ ~ e m i y r b a l ) b e c a ~ ~ u m i l ~ a a i t y h a s h a d t h ~ .. .oppomrnityto C O ~ W i t l I t k ~'InEPA'jVierw, this ' . appliatoIIAUs. 
only. Because thep M i e s h  ~ - - . ~ m c m o f t -iEEEnecewuy ''. 

thasndcd-. ' , . .f d d  endytoconfaMda~6oatwithrrrpectto . .  

. .  ... . .c. ' I . .  . . 
, . 

kjmtiotiisocou~tO-rrquiringiha rrsp~ndan an&on or not take. ~ n  to.* t ~ ~ a  
atiactiorr,dependingoathecinwMtMees'attimt~ciltyor site W e  atadsingindiscndon to . 

. .  . . 

. . , .  . . .  . - .<. . . .. . . ,  . . .~ 

. .  . . 
. .  neasr-*,&:'... . .  ';'= valaumea;~6E~s~62r~ . . , . .  . .  

. 

- ' ~ . B a a l t i e ~  ws~d&umlaw(zr+ld~rprivaQ .. ' 
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' . . . issue M hjU&R a corn may order either a specific aeonor a restraint &om acting. [n' 

additio%,itmay w its dimetitin to order all or part bf the relief requested or to order other relief 
that it tieems appropriate.'" The plain language of S&on 7003,giv~courts the authority to . .
issue injunctions to abate conditions that may present an imminent and substantia 

' . .  The means by which a coutwi l l  orda specific actions or restrdints on action 
may include temporary.resrrainingorders. prelirmnary injunctions, and permanent hjunctions.. A ' . ' 

temporary remainingorda is a judicial order that prohibits r p d e d  activity or otherwise . 
i.maintaimthesrmw quoumilthe court can hold a hazingon the issue A prellMnary injunction . .is a judicial ordw.qukiqa pason tu taka or r&aiihna specified action umil the court can 

h o l d a m a l . o n t h e i r s u a , A p a m w n c ~ ~ o n i s a f i n r i ~ ~ o r d a t h i t i sissued &era.triat 
, ,  1

on the maiuandthdrequitcSa'psnon.totakaor ~ f r o m ' r p e d f i c d. &~OQ Attachment 5. 
,' :furtha.~bestheselegaLmechtnumrwhenC h o o d n g  whcchato#dr a pammals ' . .  injwccior prditnimy injutdmor a tanpararymtmhhgorda. * w o n  shouldconsult , .  1 

'~ l ~ s e l y p r i t h D O J a ~ . C u h , a ~ p ~ ~ & k. - .  . i
' !  
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. -.I .  	 Notice to the affetted stats : . ,  
, 

The stafute does not spec@ a the period within whichnotice of an administrative orden 
to a state should be given. nor a method for providing such notice. Udns the exigencies of the 
situation require othepise, the Region should normally proGde.written noidcation to the 
dir&or of the stale agency hayingjurisdiction ova’hazardouswaste matten at least one week 
before the Agency issues an administrative order. where the conditions require that notification 
be given within a shorter time h e .  theRegion may provide notificationby telephone, followed 
by written con6nnatio~includmgthe date and t h e  of the telephone notificarion. The 
adminisoativeorder should ncitethatnotice has becn&ut to the atfecd stare 

Without indicating a time hme, Section7003(a) r q u i r a  EPA ta provide notice to the  
&med state regardingany judicial actio% When initiatingajudicial action,the Region should fconsult withDOJ regardingan appmpnm proctv for providingaotiCato the a&ctcd state. 

! 
2. p 

In contrast to the noticer q u k u n ~of Seaion7003(a) wttich aretrimby a judiciak 
d o n  or the issuanca of an adminiraative orda, Section7003(c) of RCRA requiresthe 
Administrator to“provide immediate noticeto thcappropriate Idgovaiunent agencid’ 
“[u]pon receipt of i n f o d o nthp themishazardouswuta It any sitewhich ha presented am 
i m e n t  and substantid endangermenttohumanhealth or thaeavim-” The Administrator 
must also “require notice of nrch endangermentto be promptly postal atthesite where the waste 

1is located” 

To comply with the 6mt notice requirmentinSection7003(c), tha -on may provide 
writtennodcation to the local entity responsiblefbremergency response(such ar the 1046re 
department or hazmat tenutk thecarny W o r  City healthdepurmenC aod to thehighest 
otXcial(s) in the city or o t h a r p o l i t i a l ~ a w h a r etbafrciiiry or site is louted (suchasthe 
mayor. county exccutiVqor c o u m y c o ~ n ~ o rwon Mpossible&a EPA nceiwS 
informationt h u  conditionsat theflciliyor site prrseman immirmt andsubsuntirl 
endangemlent E i ~ ~ o r ~ t h e R e g i o n p m v i ~ s u c b ~  g ~ O. ~ A 
may tekphone theo&id(a) mc&iq&the notica toatplrinwhyth6noticsis beingxnt and to 
answer any quadwrthaws)  mryhrvcr 

The Regiint m y  m t h epostinerequknent of scccioa7003(c) by including &6 . .in the judiCi.tcomplrim or adannuaroMo r d a t h t n q u i r r s t b a ~ ~ r r s p o n d e n t t o p o s r. 
noticeof the enduylamanat tharitct Ifdelay isanticipated, EPA may poshnoticaor request 
localauthoritiato doSQ: 

I 

L 

e-

\ 

i 
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under Seaion 7003(d), whenever a ~ e t t l ~ ~ ~ ~ e n tis reached under Seaion 7003 and "the 
Uruted States or the Adnurustrator proposes to Covenantnot to sue or to forbear &om wt or to 
settle any clam" ansing under Smion 7003. "notice, and opportunity for a public meeting in rhe 
affected area, and a reasonable oppormrUty to comment on thc proposed settlement pnor to its 
final entry shall be atforded to the public" For model public notice language, the Regions should 
refer to the August 16, 1995 manorandm from Sandra L. C o ~ o nof OECA's Office of Site 
Remediation entitled"Modd NoticeLanguage for CompliancuwithPIlblic Participation 
Rqucranents of Section7003(d) of R C W  

1. 
Cr

As with judicial scttknaltsunda other d~~ritieDOJensurr~thatthe public is able to ?;- . 
commentonjudicial dementsunda Sectioh7003. TOsupplanentDOJ3 procedures, the 

I . . i P~~+ 

Region m y ,  as approp- publish notice of thaproposed sonlemearinthecommunity section 
of a newspaper of genemi circuluioa near thatiGaliyor si-

.1 2. 
\ 

Bccorua anAOC h e dunder Sectiom7003may repmentthe realanentof a "claim ,arising unda [Section7003)" within themeaningof Section7003(d): the Regions should provide. .public noace andauoppormnity tocommason &AW. Ifthe admmrmverenlemcnt 
addruau only RCRA 8 7003drrimstheRegion may publishnotk8oftheproposed omlemcntin 
the FederalRqina andlorin thecommunity Kctioa of a newspaper ofgeneral cireuladonnear 
the fkdity or site TheR q h m a y  pub- the noticurffathe AOC haa bansignedby the  

"respondent but beforeithas- signedby the AltcmrtiVety. theRegionmay publish the 
notice af&ertkAOChsrbm~signcdbybotb puri&heitha- theolp#memrhoud Mtu 
t h a c ~ n o f t h s ~ i r ~ e c t t a t h e p l b l i c n o t i f i a t i a n n q u i r r m e n uof section­

. .7003(d). . , . .. . . . . . .. . . . 
, . . , .  . .  
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taken would be to hdd a public meeting as soon after the ISSUMC~ of an orda as one can be 
convened. 

If the adrimstratweagreement addresses cIWunder another statute (such as CERCM) 
that has its own independent notice and comment rquiremenu, the method of notification should 
conform IO all applicable statutory rqurrcments 

I 

3 

Athough not rquired by RCR.4, the public should k involved in activities conducted 
under Section 7003 to themaximumextanpossible given the exigencies of the situaaon. For 
Scctioa7003 orders thatrequire cleanupandunlus.the exigencies of thesinration rquire ' 

othenwisq the Rq~onsshould ensurethatpublicnotics and aaopportunityto comment arc 
provided (1) whenever EPA isaresan 0-. (2) during theremedy dation procus, and (3) 
upon the Agency's detaminationthatthe dcarmphas becncomplete& Meatheexigencies of 
the situation pment public noticeand anoppo~I~&to commenth o r n  Occuningwhm the 
Agency issues an order orbe2om tha remedy hasbeen scktd, thaRe@onsshould eMufl public 
involvement at thewliest opportuni~.­

. .  
Wtth respect to any t y p  of orda isrucduaderS&o1~7oof, the Regionmay consider 

holding public m d g s ' t o  answer any questionaor addresspubkconcansifnsources are 
avdablefor such As appmphtq tha Regionsrbouldconsiderholding public 

a 	 mecdngsregarding situ thatam I d near lowincomaorminority populations, especially 
where they have attracted risnificaatpublicconcam becauseof a c c i h  or krother reasom, or 
that prrxm otherCO&ON or issucsthat may gamam a high levd of public intaesr. 

h additiom, espefiallyifthetrdlityor site i s l d  near low income or minority 
populuions the Rcgionmsy considex devdopineapublic putidpitionstrategy basedon & 
Model P hforPubk Purrtciparfandevelopedby thePublicParticipationa dAccountability 
Subcommittee of theN & d  EmmomnanulJusoiCaAdviroy �d(November 1996)."'. 
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C Procedurd ConsdentIQ[u 

1 e i v e record & 
'1 ' 

Although EPA is not legally required to compde an administrative reco;'b file for orders 
issued under Smion 7003, the Regions are strongly encouraged to compile an admuustratlve 
record file thatcontam the informationc6nsidered by EPA in daamuung whether conditions at 
the site may present an imminentand substantial endangerment and the appropriate actions to 
abate those conditions,aswell ar CUI &planation of the basis for EPA'rdamninauons. Uniesa 
the adgaKiu of the situationrequireotherwise the Regions am strongiy encouraged to f o d y  
compile the m e record tile Mreissuing the order-'" A car&Uy compdedI '. administntivSrecordBIe will fhditate negotiations and confkkca with the mpond&k m e  as 

I backgound matQirlduringthepublic noace adpubliccomment p a i d ,  andsuve asa basis for . .  any judicial review of an . ordcr. &1 . .  1. >'

I . .  In orderto ar&that judiadreview of an adnornsmtlM ordarhoulddlimitedtothe i~' 

admmuaativarecord, theAganynecdr to be able to wupportiudetamma'onthat conditionsat ,\' 

\ 	 the hcdity or site may prrsrntan imminentadrubstantid and theappropriate : 
actions to abate tho= conditionsusingonly the i n t o d o ncormwdin the administrative 
rcwrhl' 

I . .  ' Evideace containedinthedmuusrnava record Nenuy be-, testimonial. or 
physical and may be obuincd fiom rvuietyof srmrca includingthose listed in Attachment 3. 
Subject to applicable law rrsaiaingthepublic discloaura of co&eatial intonnationand­
delibaarive mai4theHe &odd include all relevantdocumanr aad oral i n t o d o n  (reduced 
to writing) that thuAgency coasidaed when datamining whetha conditions at*thesite may 
present animminentandslbarndrlendangemwnt and the appropriateactionsto abate those 

. ,  , 
. . . .  . 

. .  I . .  . . . .  . . .~,. .. . .  . . .  , , , 
. .  . . ... : . ,  . .  

,. . . .  . .  
. ,  > 

. ,  
.. , . .  . .  . . .  



J,, I. . 

conditions.'? 

The Regon should place a compkte copy of the administrative record me in a publicly 
accessible location wthm the regiond office and another complete copy m a public budding (such 
as a p u b k  library) located near the facility or site. Ifa complete copy of the adminrstratlve record 
file is available electrorucally, the Region should also make that version aviulable to the public. 
The adrmcustrative record file should be readily revlevable (u.,have an mdac) and be available 
for rmew The adrmninrative record file should then be augmented wth a copy of the order as 
well as records on conferences, respondent's objections. publiccommam, and other appropnate 
documents, as those documents become availabla 

2. for . .  

a. 


Each UAO issuedunda Section7003 should o f f athe rapandcatan opportunity to 
confer concerning theappmpriatawaof its terms andits ap- tothe respondent. If the 
respondent quesu a conferen- the admininntiVa mrd should kcompiid and made 

'available for the respondentto exatnk The confamca wiU help EP&.auurathat it has based its 
order on accurate informationaadwill provide the respondentwitlt anoppottwity to ask any 
questions and to  raise any concum lhrt i t  m y  have An oppomrnitYto confknuy also rev& 
the unwillingness of the respondent to taka necaspry a d o r  EPA canthcndecide to take 
necessary action itself or seck judicial media 

Theconfmnca wdl no& kheld at the regional officeandwill kpresided over by 
staff selected inaccordancewith &oral ddcgatioM ad policy. At any & h aa k the issuance 
of the orderand pPnicuhdy atthec o w EPA should kpreparedtoexplainthe basis for 
the order and tb promote wumctiwdimusions Themspomhtshould receive a reasonable 
oppomNty to addmsnIaVmrb Thuschatuleandagand.fot theconfkatca 4be I& to 
the discretion of theprwidingo&i& baedon ihcae priaCiple8; 

. . 



b -on revocation or stay 

[f the conference ylclds new and si@cant i n f o d o n  EPA may mod@, revoke, or stay 
the order Any modification ofthe order should be incorporated into a rcvlsed order whch IS 

then issued to the respondent The Regionshould place an explanation of the modificatios stay. 
or revocation m the administrativerecord me. In the event of modification revocation, or stay of. .the order. the Region should address in the admumanve record tile any si@cant issue rased 
by the respondent with respectto the baris for the o r d a  or its pr$Visions 

L. 

y[IL ENFORCEMENT OFUNILATERALADMMIsTRATLye ORDERS AND 
ADMINISTRATWE ORDERS ON CONSENT 

..A. 7003m 
2..
. .  .when the respondentto a RCIU (I7003adnwuaraworda hutviMdlyviolltcdor has 

failed or rdLscdto comply with that orda. theAgency may scdccivilpaultiesunder Section ..,!70030) of up to s5,5oQ"' for cacb day inwhich suchviolationoccursor such fidure to compiy , . .. . .continues The lrngurgoof Section7003(b) applia toyanyorder of theMnmnsoa 
subsection (a)." Thaefbrsthis drcanent provisiona p p h  &bath UAOIand AOCs issued 2 ' 

under Section7003(a). Section70030) flrnharpmviduthat utactiontoenforraa UAO o r  
AOC be brought in the appmpdate United Stata diaricc COurL 

A pmalty action may bebroLghtina con$ah seddng to atbrw the underlyingorder 
issued unda  Section7003(a) (Le.. formjuaUivedot), orinutadon solely fpt untimdyof 
inadequate performance(i.e;fbr of paultics)t Thenspondanmust meet both the 
qual i tyandt imel inestcomponcntsofaput iculu~~tobeconrid~comphacuwith 

' thetamsandconditionrofthaonk -

Bwdonconslltuood p ~ k p ~ a d ~ m r y ~ r d e f b n r a o b " d ~ ~ ~' 

in an action forpenaltiead-7QOk Speci6dy. a da15ndtptmryavoidUIlbiliry for 
pmaltiu u n d c r S e c t i o n 7 ~ @ ) i f t h s ~ d e m o a c w a r k ~ ~ ~ O b j ~. .  mmwbk 

domsmtm o l d c r ~ a i t w a sgood faith bcliafthr it  wasam ~ t u c o m ~ ~ t h e. 
issued by theEPk"'" 

Each deam8 of SCaiOa7003@) iadiscwadWow 
' .  

. ,  
. . . .. . , , . . ,  . 

, . . .  . 



I ... " W n o nwhQ" . 

EPA must first establish that the penon receiving an order issued under Section 7003(a) is .. 
a "person" within the meaning of RCRA 4 1004(15) (see Section 1V.C.1 above). 

L I  .2 m v vtolata or to &v with anv ordef 

A respondent to an order issued under Section7003 is liable for penalties if the respondent 
eirher (1) "w~II&lly"violatea the order. or (2) M s  or re- to comply with it. Since liability 
under S d o n  7003 isjoint and several thisclause allows'cnfbrcanmtof an order a m any 
respondent who wlllfirllyviolata or m o r  rrttxSto comply with a Section7Qo3 orda, even 
though other respondentsmay ba PafOdIIg the work requkaIby theorder."' 

3. 
c 


EPA can &up to the maximumof s s . 5 ~&omcach pason who d o a  not comply with 
an o r d a  for each day that& will&lviolationor fkhmor refusalto comply goes uncorrectd If 
a l l  respondents to whom dm o r d gwas h a lhave failed tocomply, Section70030) penalty 
claims may be broughtaspan of Maction to mtorCa theudedyingorda. Worm or more 
respondents to the order arecomplying penaltyclrims mykbrought againsteach recalcitrant in 
an action to enforcethe orda or in 8"peMky only" actio= Thus in insroaceswhere the work 
requiredby theorder hasbantLuypsrfonaedby certain nspondents theUnited States may 
initiate action for penaltiu against thosewho violated thuorder by not pdcipating in the 
performance of the work, even though a COW can no longergrant theinjumivereliefsought in a 
complaint seeking to mforehtheorda. however. work remainstobe doneunder the order. a 

. court can order each norrcomplyingraspontopafhuworir inadditionto rquiiin~it to pay 
penalties . .  

. .
B. 


. . . . 
. . 

. . .  , .  . .  . .  

. .  

. . 
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I .  	 .?.. . . . ,  

in that policy (for example, for mdti-day penalties) g e n d y  apply to smlememof p e d t i a
under Section 7003 fis seaion whl prowdq additional guidance for applying those pnnaples m 
the context of enforcement of Secnon 7003 , 

The stated purposes of EPAs general civd penalty policies'" and the RCPP are to ensure 
that ( 1 )  civd penalties unda RCRA an assessed ina fair and consistent manner, (2) penalties are 
appropnatc for the gravity of the violation, (3) economic incentivu for noncompliance are Ieliminated, (4) pcnaities are su5cimt to deter additionalviolations and (5) compliance IS 
expeditiously achieved and mahain& The Rdons &odd seek to attain t h a e  goals when 
smling claims for p d t i e s  under, Section70030). Totheextent tha! a noncomplia is deaned 
eligble, tha"Policy on Complianca [ncmnnsfor Smdl BusincsscS"61 Fed Reg. 27984 (June3.. 
1996)'ad the Audit Policy ("Inccativa tbr Seif-Policing Discovery, Disdosurs Correctionand 
Prevention of Violationr"). 60Fed Rw 66706 @ccankrU,1995). may apply to mitigate . 
pcnaitiu sought in settlement of noncomplianca with orders issued unda Section7003. 

1. 	 , .  
7 

Section70030) esablishesa maximumcivil penakyof SS,.JOO8 day for refusal or fduru,. . . .  
'to comply with an adumsmmordaissucdundar~action7oof.WI#aMtlingapenaltyclaim3\. 1 

unda S&on7003@X this amount may be reducedlccordingtotba fMs Mddrcumstancesof 
the noncompliancs Where theorder ia issued to morethanOM pasor&a penahy should be 
calculated individually fbr each noncomplia. notdivided amongnoncomplia Application of 
t h a e  guiddina may yield ditraam d e m e n t  amowlotbrdi&nntnoncompliers with the m e  

. order 

. .. . .. .. 
I . . 


. . . .  . , . .  
. .~ . . , . . ., 
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. .  

the potentid for h m  resulting from noncomplianceand the extentof devianon bom the. .  

requirements of the order. , , . .  

a. ' -\ 

For wolation ofan Agency order. the potentml for harm category wll reflect ( I )  the threat 
to health and the envuonment posed by conditions at a Eicllity or site and the effect of t h e  
noncomplianceon those conditions and (2) the threatto the integriy of EPAs enforcement 
program The Regionshould considerthe tacton listed in the RCPP to the extent applicableplus 
any additionalfacron relevanttovioldons of anA g a ~ yorder thatmight not MK in the context 
of rceulatoryviolations. AAa cqnsidaing all devant &ors.,tha Regionshould damme* 
whether the potential for hamtis major, moderate gr mho= . .  

1. 

In evaluatingthe potentid for humto healthor thearviro- theRegionshould 
consida the potential suiousmssof thec0ndition.autheGLdlity or ita Beuuseeach 
admir6strativa order isrued underSection7003 is duigned u)pddrry conditionr that maypresent 
Mimminemandrubnrmial&gamcnr,~U~tohalthmdthsarvirolUUUltposadby 
conditionsat a fhdlity or dtawilialmost always rmlitrtatowuds a"mrpSpotaniak 
for harm to health or theenvironment Howeve. considerationsof thedectof noncompliance 
on those conditions may undacatah cimmW~Ud t a t etoward 8 lower potentialfor ham."' 
Ifthe noncompliancedoe  not aggmate extend, or hwe8.w thepotaxidhazards at  the facllity 
or site. a lower p o t d  for harm may be appropriate 

. .  ' For violationsof admmmmmo m the eatant that faihrrato comply aggravates the 
threat to health or theanrirOmnaamryrlsoberelevaak Th-rq somosdditioaaLfanon to 
cowder would k . . the exten(towhicknoacomplLoeswitb theorder-potential humto health or. .  of highly reactivethe mviromnent(sk~whauth4ordanquirrdnnmrbtatum 

w a s t e s t h u t l m a M s d ~ r t ~ B d l i t g o r a r b a a a x c a s i v s d i o x i a ~ n s c o ~
tothrraMrtearbyrasidaartJealuuthaorddrrrquirrmcntta instau conaolequiplllale 
has notbeatmet): an& 

. t h U a r t e a r t o w h l c l r Q O ~ ~ w i t l l t h a O r d c r ~ u l d i t i o a r l ~ n m a i r t ­

. . 

1 



- -  

I '  

- 4 2 -

media (for example, where the o r d a  required removal of a waste ptle to address surface 
sod c o n t m a o n  a d  noncompliance may have resulted in a threat to groundwater). 

ii. to the-
0 

Harm to EPA's enforcement program p o d  by violation of an Agency,order IS somewhat 
distmct eom harm to the RCRA regulatory program posed by violation of s p d c  regulatory 
rqucments For acampls; operatingwithout a pennit and faihrretod e s  shipments of 
hazardour waste are violations thatpotartiatly undemine tha preventative goalsof RCRA's 
regulatory p r o g m .  On theother ha114failureto pmmpdy and completd+ comply withan 
Agency orda may impose additiod enforcementburdear om EPA and additionalresponse 
burdau onotherrespondents to the ordnr and m y  ' EPA's lbility obtaia compliance 
withfuarraorders Therehrs, thaRegionshouldco& the hlIowinghaon in addition to , . 
those sfhrth in tha RCPE -

. . . .  . .  

,' 0 " m;ofanyv&dllraMpafbfiqad... .  , :  . . . . . 
, .  
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c. P e m h  aSSesment mat-

The Regions should consdt the follOWulg !llaUix to determine an appropnate daily 
penalty 122 The maim ISbased on a maximumpenalty amount of $5,500 and provides broad 
flexlbllity in deternurung M appropriate penalfy. TheRegions should note that w t h  a m m u m  
penalty of fS.500a day, there is less room to accommodae differences between noncompliers by 
placmg a higher prermum on the mob egregious instances of noncompliance than then ISwhen 
the statutorymaximum is $27,500a day. Thedore, indetamkhgthe proper penalty amount, 
the Regon should be a m  thatdistincfions madeunder Section 7003will likely be more subtle. 

IExtent of deviation 

! 


I I 
Potmtial for ' 1 
harnr 	

MAJOR i 
MODEk4TE SZ.420-S44@~. : S1,76@-S273' Sl.l00-S165 

'MINOR 5660-Sl1o S33O-Sl10 ' .  . SI10 . 

. .  . .  . .  , .  
. . 
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.i ... 

The dady penalty amount should be multiplied by the number of days of noncompliance. 
Absent extraordinary cucumstan~es,penalties for violations of orden issued under Section 7003 
should not be capped, but should instead be aoJessed for the endre period of the vlolatioa Whrn 
a respondent MSto p&rm work under an administratiye order. the violation wU gmedy 
become more serious astime passes  

When xnlingclriar fbra multi-dry violation the Region riwuld dctaminewhether the 
violation has continued brmorethan omday, the length of theviolatiosandwhether a 
muhi-day penalty is appropriata Pedfiea shouldkdculued beginn@ OE theday after work is 

* 

to commenceor. fornobwork rctivitis theday rftcatbe first missed ddivdleis due; ne i 
periodof noncomplianc8tbrwork tht is inrdequudy pcrtonnedshouldbuddated hrn the + 
work duedamundathaordaor thedate that the hdequteworlrwas paformca p
period should cnd OW theddcienCy hukencombed;ThetollowingM, additional imPyariwinthecontextofviol.tionrofmAgcncy0~ ,*, 1 )  

~ 

Ifall'kpondedatamordastop thaModof n o o n c o m p ~ r h o u l drun &omthe 
last day that aaiviticSwgs @dd theordrrot. fbereporting kom the 
day followingthedeadline fbr thefirsr m i dddivfflbla The noonc~mplhacepaiodends either 
when one or morenoncomphdunonsbltacompbnc8withtha ordaorwhen thework 
rquiredby the originatodeis completed unda theterms of that orda or a subsequent order or 
satlaarr 

When a respondentdrops outofr comply@,group &the groupcontinua to @nut ' 
the work the periodof rmmmsphmshouldbegin011 theday tbllowingthedate of the 
noncomplidsclaru. objeaivehdiatioaofintRnnottacomplyftmhar Ifthenoncornpliahab 
agrdtopaymor#yhnoagroup&a4thrathepgiodofm~huidbcginontk
date of the mi& p.ymcat Forpupo#roftha penallyakuhtioethaperiodaf noncornplhnce 
ends when (I) thea o n c o m p l i ~ ~ c o m p l i 8 n c e ~tkorda.  (2) tkworl reqhdby  the 
o r d e r i s c o m p ~ b y o ~ ~ ~ ( 3 ) i f E p A ~ ~ o n u n d a r l a o t h a r t a t u t ~ ~  
authority to completethe* w b  EPA completestheWOrL by theo d e  

e. 
Ifthe noncompliesobtrinraneconomicbene& by inn o a e o m p mthatbenefit should 

. 	 becal&uiandadddtothedritypenrlyt T o ~ c h t a o a s o m p l k n d a n o t s f w r h o ~ O ~
g a i n ~ c o ~ u h n n t y k r b g ~ m c o m p t y w i t b ~ A g a r y o ~ , t h a R c g i o n s h a u l d ~  
settle fixa panrltvamount leasthantheaconumic badtof  w~mplhncuunias(I) it is 

8whdqtht@Awillbelblaurncovfftha
ha1doamwn&inrbjliy to pay thato& 

t 
r 
, , ,  

I 



proposed pmdv. $hen assessing economic benefitof noncompliancein cases that involve 
multiple pmi- the Regions are encouragedto consult with headqwers. 

5 &jysumnt fiaom 

The Regon may take into account a noncomplis’s good faith effons to comply, degreeof 
wtUfXness UI molatmg an order, history of noncompliance wth Agency orders or other 
reqwements, and inability to pay the fullamount of the penalty. The hthree ofthese 
adjustmentsdo not apply to the economicb e n d  pottionof the p-. Someelemenu of these 
adjustment&on, such as lev&of sophisticationor technical apatiss Sizs. and inability to pay, 
may be pamcddy  applicable to s d burinesKs . 

Au oftheadjustmentsarecurrmlltivqthois momthan one may apply in any given case. 
Two caveats apply: (l) whau the ir6tialpendtycahhti0ni.sadjwted downward, the Region
should e n a m  that the noneamplie endsup ina less &vomblepositioa thanany respondent that 
did comply with theotda. and(2) whae theinitialpcnrltyclrlarlpiwis a d j d  upward, the 
total penaity cannot ex& 55,500 fbreach day inwhich rrchviolationocswsorsuch failureto 
camplyconrimres 

e 


1. 

The Region may considor adjustingthe penrltyd o d &them is evidence that the 
noncomplia madegood fbitb &rts to comply with theorder- For violdon of anadministrative 
order. anadjustmentfor good faithmay akainclude considerationof the noncomplier‘s s i t s  
capabilitim and Idof rophisticrdon; degree ofcomributonot and any attempts to 
paIticipatean&cQo&mm* 

i	 i . V 
. .

“ u t h o u g t t ~k O O t 8 - w  . *  fbrdrcamenrofauadmuwtrative.. 
orda. ahigheipa&ymCybappmptiatetbrawilltiJviolPioac FactorsrdaMnttathiainquicy 
include the amamtd d theMncompiia Moyerhow quickly thevioldon was r u n e  
t h e n o n c o m ~ s h r v o l v s n a n a r i t h t h s r i 1 4 l e v d o f ~ ~ g q a n d t c d v l i a l ~ a n d  
whahercomplirncswatdd.yedbyhctonthPt~notnrronrblgfbnseablaMdthowaa 
out of the ~ o f ~ n o n c o m p l i a c  



.~ 

hazardous Waste law, and (3) my'patte&:ofdisregardof the r q u i r e m q  contained inR C U '  
' .  ... regulationsor other statutes. . ,  

, .  . .  
iv. 'mto dw 

In addition to considering the facton set fo& in the RCPP, the Region may consider 
whether payment of the ttll amount of the penalty would jeopardize Mher  activities in 
ConneCtlon wth the order. 

1 
v.
 -, 	 1 

4 

Other &on may apply to P specific order or respondamths m y  lead the Region to 
make additional adjwtmcntsinthecplculued penalty For example, insome caau the Regios * 
should considerthe risks auodrued with proceedingtotli.1on thepamkyclaim. Another unique?;
facrotmybether~ndenL'rnbilityMdcommitmaatopafonnaarpprop applemental Y , '~ 

environmd project- 1 

. I  >
it 

6. 

P d t i a  may be sought hmaUofthe mpondentswhohiltocomply with an order y 

issued under Section 7W3. S ieach respondent is separately rapoacible tbr its o m  
compti- each cupondent that unllftrlfyviolata or fhih or nttseStocomply with the order 
may be subjectto the ttllamountof up to S5.500 a day fbr eachvioluion: 

7. 

T h a ~ ~ ~ o u n ~ ~ d b e d e u t y d O a r m a n e d h t h u ~ 6 I 6Justifieftionrfor 
p d t y  calculations, indudins rhouldbeclcnriy expbaiwith refemca to the  
c i r - a o f t h e ~ c ~ ~  IftheRcgioaduannneatharrparrinrlrrrcuerequiru* 

d e v i a t i o n ~ m t h e s a ~ ~ d e d d e n s b a r l d k d ~ ~ M d ~ j ~ ~ o n
for developing t&ealtenm!e eCnrttprbouldk clearly state& TheRegioa should completea. 
WOrkshrnttLtarpl.inr~ ~ ~ t h u p c n r l t y ~ ~ ~ l i g h s O f ~ p 9 n i c u trrtiarOftha 

.case. Anachment6iaworluhccrkdoarmanangpenatyulculrtioar-

. .. .  . . .  . 
. .  
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Q,&g@lO nn Consultations. and ConcuITClICC 

The following summary IS accurate as of the date of this guidance and all authontres 
descnbed below are subject to Change. 

The authonty to d e  or exercise the Agency's concurrence inthe settlement of civd 
judicial enforcement actions under RCRA has bem delegated by the Adrmnistratorto the 
Assistant Administrator for Enforcement and ComplianceAssuance (AA-OECA) (Delegaaon 
8- 10-C). Forjudicial xnfemaa~that involve the wa ofSection 7003 outside the cleanup context 
(for examplq to impose controlsonh u e  0patt i0~at I Wty),this authority war reddegatcd 1 
to the RegionalCounselswith a requirementforconsuhation with the Wceof Replatory 
Enforcement (ORE)if(l) the settianent deviatcs krnapplicable penalty policies or does not 4

t 
recovertheh U  economicbun& of noncompliamqor (2) thecaser&cs issues of natiod I 
sigdiarnca' Forjudicial Ktttanrmr involvingclaaupi thisunhoricy waa midegatedto the . .RegionalAdmuruvators@As) with Ircquiramart forconsrltation with theDirectorof the 
Rcgiod SupportDivisios 09fcuof S i  RrmediationEnforcement (OSRE)iftheKnlmrmc 
s~guficantiydeviqtes hmrwrincn Agcncy policy or b& new grouad inM imporrarrt sensitive 
arm 

Tha authority t0 I l d C E d a ~ O l Utha WCUh m y  PfUCnt M hllbl­
and subslantialendangaman,to irarellllitptarldmhktdva ordar 0.and to isclue 

1 .  

'admuwaMve orden on cowem (AOCs) has beendelegated to theRegion&Administntorz 
thesedd@N of authority @d@OnS 8-224 8-22-B, m y  b eHOWCV~, Md 8-24) 

subject to codtation orco- with theappropriate division of OECA, as explained 
below. F i i  OECA's Fedari Facilities EntbrcmrentWcemrinsaconsultation role in all 
actions in which a f c d d  agcncyisadefend.nt or respondent 

second. forthweofScetioa700f tbrclamlpwork theRegiona mwt calsukarith 
OSRE oa the 6rstovoAOCai a w d b y e d  Region unda Secti0a7003aloaa(this requiramat 
has becn d e d  bydl&giaas)aadon rlLUAoIissledundcrSectiOa7oofdona In additiom,. .  

' breakfor admuwmmo r d ~ w h i d l ~ ~ d e v i ~ 5 n n ~ A g Q l c p p o l i c y o r w h i c b  
new g r o u n d  inan impomat--the w o o s  mwtc~nul twi ththeDirector of os=% 

~~ussofSeaion700fou~dethaclerrmpcomatisrubjecttocodtationwith­
or connvrmwbytheOBIcaofResuluoyEnforcan~RCRAEdbatmtDivisioa
(0RE-RED)rrGouawsE 

...... . . . .. .  ....... . . . . . .  . . . .  . .-......... . .-.<:....... .1 
I . .  . . 

i . . .. . 
. .  1 , ,.. 

. ., : .  . . .  
. .. ,  

. . 
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0 consulution with oE-RED at the irutiation of the acuon (for example filingof 
complaints or appeals); . concurrence of ORE-REDin dispositive Litigation proceedings (for example, whm 
pleadings are filed or hearings or trials are held); and i 

consultauon with ORE-RED during the settlementprocess (for example, when negotiaung
the t ern  of an adminisvatiVaorder on consent or consent decree).' 

Theauthority to rdrr  requests tbremergency tempo& rrStniningorden to the . .DepanmaaofJusticehbeeuddegrtedbytheAdrmarsnatorto theRAsand the AA-OECA 
The RAa must notify theAA-OECA when exerchhgthisluthority (Delegation 8-10-D).The 
authorityto refermy otha matta tobe broughtunder SCaion7003to the Deparrmemof Justice 
for civil judicial actionhasbeendelegatedby the- ftothem dWAA-OECA . .(D&&os 8-IO-A). T bAA-OECA W bq m w  R @ o d  Admuunnuor before 

. . 
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Tlus attachment describes Psslble MWCSof evidence nlated.tothe thmbasic legal 
requrernents for irutiatinq an action under RClU 8 7003. Possiblesourcesof evidence that 
conditions may present an i d c o t  and substantial endangerment include the follomng: 

.: 
0 	 investigative records of EPA and o k federal, state, and 1 4 agencies (such as 

inspection reports, samplingand analyticai dataand related chain of custody andquality 
conaoUqualityassumccdocumentatioaphoto&b and statcmenfoby factual and 
expert wiccwsses); 

0 	 documentssubminedgenaated,orissuedp\trmanttoRCRA(suchsunsponsesto 'I
RCRA 0 3007information requats;comprrhcnsivamonimingcvduptions ( C m ) .
E x p o ~ I n f o i m a t i o n R e p o r r r b i e r m i d ~ ~ ~ a u a s m c n o ( R F A S ~ ~ i l i r y  

i, 
i n V a t i * ~ ( R F I s ) , c o ~ ~ s t u d i ~ ( C M S s ) ; a a d ~' eaud 
judiciaiordm andsupporting ' nk 

. 
, 

.. 
* .  . 

.. . .' .  . .. . . ,., , . '  
. .  . .,... 

; '  
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Investigauve records of EPA and other federal. state. and local agencies (such as 
inspecuon reports, sampling and analytical data and related chain of custody and quality 

, . controVqualityassuranee documentation,photographs. statements by factual and expert 
witnesses, statements and interview reports with cUmnt and past facility employees, 
manag- e@.. and records of l ads  or complaints by c i h ) ;  . 

. e  	 communications withpersons responsible under RCRA 8 7003 (such asrecorda of 
conferenca oc teIephoeacalls andmittencommlalicatiom~. 

e 	 documemsd t t a &g d or issued-pummttoRCRA(swhas RCRA 5 3010(a) j
notifications.Parr A or Part B permit app~cations.respowstoRCRA 8 3007 
informationrrqu#tr,CMGExporrprIrrformatioDRepombimniplrrpo~waste. .Wli�UtSRFAsRFTSCMSSand- ' v e a n d j u d i d . t o t d m a n d ~ ~ ~  

> . documentation); 

.. documenunrbmiaedgenaatcdorissuedpurmantto�ERCLA(JuchasCERCLA 
. .  8 103 noti6cationsof reponablequatitie%respows td CERCLA 5 104information 

requests PAS.S tandHRSdocumentation); 
, . 
e documentssubmi- genemtak or issued ptlRuantto any okcmrLoMlental statu* 

a .  d o c u m e m r ~bsi tsor  faciliy submidtoor maintained by otha fedaa. state, 
.or local agencia(nrhaS0sHAinspcctiorireport¶ adharingsand lkpament of 

Energy or Dqmmmof T m o a  permit%l i ~ o rplocccdine3); and 
t 

.* ~ ~ ~ ~ b p E p ~ ~ t h a d n r e l o p m t n r o f r r g u l a t i o m s a n d r r p o m ~  
Congrrrs;. . .  

. .  

. . .  , . .  ,.. .  . .  
. .  . 
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' , federal, state, and locdWaste management permits. inspection rrpons. and other 
documento Flat4 to the site and facilities from which the waste0 we= wpo,td; 

. deeds and leases;and .. 

. on-site identificationof theperson's waste. -. 

. - .  

. . . . .  

. .  

. . . . . . . .  ..: .:. . . . . 
, . 

~. 
. . 

. .. . . I . 

. .  
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Listed below are some policy and guidance documents that may assist the Regions in 
determining whether conditions may present an imminent and substantial endangermect under 
RCRA 8 7003. Most of the documents were issued to facilitate the exercise of statutory 
auhoritiesother thanSection7003. The recommendations contained inmany of the documents 
therefore do not apply to endangerment determinations under Section7003. For example, some 
of these documentsaddressquantificationof risk, which is not requiredby Section 7003. These 
documents may nevertheless be helpful and are therefore listed below. 

. . "Risk Assessment GuidahceforSuperfund, Volume I: HumanHeaIth Evaluation 
Manual,"which consistsof the following: 

"Part A: In- Final" (OSWER DirectiveNO.9285.?428, December 1989);. . , . .  . . . .~ . .  

' "PartB: Development ofR i s k - B a s e d P r r l i  Reniediatiou GoalS.(OSWER ' ' 

. e D W V CNo..9285.7-0lB, 1991); and .. . - . ~ . .  
I 

. 
~ 	 "Part C RiskEvaluation of Remedial Altcmatives"(OSWER Directive No. 
9285.7-Ole, D ~ ~ i ~ b e r1991); 

. . -. "Supplemental Guidance toRiskAssessment Guidance for Superfunk.Calculating@e 
Concentration Term, Volume I, Numb& 1" (OSWER Directive No.9285.7481. May. .  . .  

'.
~. : 1992); . . 

I 
. .  I . .  . 

"Risk Assessment Guidancefor Supafimd, Volume E Environmentai Evalintiorr 
..' Manuai"(OSWERDirrctiveN0-9285=I-OLA;MardlI989)r" ., ' ' 

. . ,. _. 
, 

. .  . ,  . "Encbgennmt Apwpmmt Guidand (OSWERDirective NO. 9850.0-1, November­
j . .. 

1985); . .  . .  . .., . 

. . . "Endangamc&Assessmc+WHandbook" ( O S P , D d v e N o .9850.1. Novembek 
. . . .1985);.; - .  , 

. .  . .  . .  ~~ 

. . . . 
. . 

.. " G ~ d a n & f o r R i s k C ~  ScienCC.:' *oa* (u.s.Envimmgen~,~tectiommtectiaaAgency; 
. ,  Policy Council. Febrwy 1995)(attachdto Carol BrowndsmanorandunxdatedM e ' , . 

.. ,21.1995 onEPA Riskchsractlzatl*onProgram);.; ~. - , 

. .  	 . . , .  . 
. . 

for fiskchatactenzation k the US.Environm&al Protection-Agency" (March-...: 	**~olicy * 
F . '  

1995) (aaachadto~CarolBmwndsmemoraMiumda~Marcb2I,1995on EPA,Risk, 
. .Chamctexiz&on Pr~gram);.!. . . . . *  

. ,  , . '  .. .. . , -
- .. 

I , . .  . .  . .  , . 
. .  

. . . . .  . . . . .  . . . . .  . . 
' '. . .  

. .  . * .. 
. .  

~ 
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ATTACHMENT 5 
. .  

. .  

I. K D I C I X  RELIEF AVAILABLE UNDER SECTION 7003 

A. 

There arc thmtypesof injunctionsthata COW may issue ina 7003 case: temp 
reseaining orderq prelirmnay injunctioas and pennancnt injunctions. [nconsidering 
appropriate injunctiverelief, Reghs shouldc o d t~ 1 0 ~ 1 ~withDOL 

1. 

A temporay -. .  order(TR0) is anorder -by ajudge btprohibitt 
activi~or quo until thecourtcanhcathemeriaof theissuth emainmiasthes ~ ~ t l u  
atcmporaybanondumpinatailingrcontainine~~wpaesintoa~rmtilthac 
hold a baingon the i.uua U d k 8  a p r c ~ o r p a m a a c n t @ r m a i o saTRO may
withput anadversaryhatinga n d h  onlyMtiisuchaheaciagcanbeheld. amaximrp 
days, If necessey,aTROmay be iuuedwitkout notice to thudvase peyr TROs are 
issued only to prevent imnahteimparableinjuythatwouldocMkforethejudgec 
hearing on a prcliminay i n j d o r k  

When asking a court to cxcIci#ia disaetionto inout a.TR0,theUnited States 
r e a d  to comulv with themvision of Rule 6Xc) of the FedaalRu(a of Civil Rocs 

. .  
* . .. .  . .  . .  .. . 
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preserve the court's ability to render a meaningful decision on the merits. A prelimnary 
injunction cm pmerve the court's ability to nndera m d decision either by miunraiNng 
the sram quo unul the court may grant full relief after a hearing. or by returning the parties to the 
sram that existed before the dispute arose. 

. .  
. ,  

3. 

A permancnr injunction is a judicial order thatrequires a pmon to take or refrain from 
I

specified action. Forexample, a court order requiringa facility 10 shut down an incinerator unui 
it hasobtainedthenecusiuy permitsisa pamanem injunctioa A pamancnt injunction does not 

. .  necessarily lastindcfinitcly (Le. it may just be forone discme actionthat isnot contiouiag in 
MW): it is'jmmaucd kcause it embodies thccourt's ultimatedaision on thematter . . .  

. .  followinga fullh d o f  thecase 
I. .  

Incasa ofcnvimmncmaihans theUnited Seatawill o h  want to &a pexmancnt.? ~ 

i n j u u c t i o e p a r t i d a d y w h e n ~on futuroactiomam included in the .mlief~~loughr" .' ne.?. 
governmentmay seek both pdimbmy and pamamnt injunctions(oraTRO.aprclimimy, and 
a pcrmancnt injunction) toaddress thesame endangamentwhartkeexigcncy of thesituatiom 
d i c m  immediateactionfirombcourtbut long-term reiictisalsosppropriats;r ', ' 

., 
11. mIcIAL.REvIEw0PADMlNIsmm0RDERs 

. . 

A. -
. .  've orderIt is EPXs'position that P cowtcannotreviewthamiidityofan a~llnuaatl 

issued under Sectioh7003 lmtiltbUnited Statu goa tocornttocnforcethsorder. Although
RCRAdoesnot exprruly barsuch"pze-dbnxumtmvidor otkawise addmsthstimingof . .judicialreviewofordcnissuedrndcrsection700~
g d p r k i p k s O f - 've law 
p r c c l u d e ~ r c c m e n t r a v i c r w ,  sDllsdthatdueproeas issatisfied by anAt least O ~ c u w t l l a s  
opportunity toc o & e w i t h t b o ~dthaopportuniytochallengeliability-a judiciak 
e n f o r c e m e n t ~ o ~ z T h i t ~ u c o n r i n c m w i t h ~ ~ c u a d c c i d e d k f o r a t h s O a o k r  
1 9 8 6 a m e n d m e n t o f C ~ w h i c h a d d c d t h d ~ ~ 1 1 3 ( h ) b r p o n ~ o ~ ~ m .  
In mostof themearty ~c tA~theco~dcniedprnnzorcemcntrev iewkforcthe bar 
WaSmadeCXpKCk+ 

. , R c s p o a d e n p m a y r a i s a d u e p r o c e s s i s s u m t o j ~ p r e c n f o r # m m r ~ ~ . ~ ~  
i t i suafa i t to~anordawitboulprovidinaaformrl~judicatorg~Atleastone 

.. . 
. .  

. . 

'. 

I .  . .  
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c o w  has rejected thisargumCflL' TO maXMlZe theChances Ofnlfccssful~ydefending a Section 
7003 order agamst this typeof challenge, EPA should maintain a comprehensive administrative 
record tile and provide respondenrs mthbO P p O h t Y  to Consult With the Agency regarding the 
applicability, validity. and terms of the order. courts in the conten of RCRA 8 7003 and under 
other smlar statutes have found thatdue process is served by the avalability of a sufficient 
cause defense. 

B. 
 i 
: 

RCRAdoa wccontain anexpress statutory standad forjudicial reviewof i, .administrativeo r d a *  Underthese cinumsraeeesgeneral principles of aQlllustratiYe law apply. ? 
iAs outlinedbelow, reviewof q a c y  dKiSioru m&hg endangerment daerminations and 

remedy selection g d y  isw thsadministrativerrcord andmumwill ovnnpn an agcncy 
orda only if it is deemCd"azbitmy andcapriciour" Thearbitmy andcapricious nandardgives. .adrmruJaaxivcagencies broadM o a  in deciding how V) adminirtathelaw. Inaddition, 
courn will g m d y  examine whetherproperprocedrms wae followed audwilI also address 
dueprocessconcans 

. _Section 706 of theMmhhata've proccdurrAct (APA),which providesfor review of 
agcncyaetioas,including~cncyordcrs;g~ylimitsmimofq~actioaV)reviewof 
the -. .  'wrccotdcompiledby theagency.' TO* .  avoidrovieW of Agency decisioa 
basedon informadonbeyoadthatcontainedin the admusum've record, Regionsshould enswe 
tharadminis~ve~rdsupportingtheirSeCdon7003ordersiscompleteanddcmo~tcsthat 
the Agency considacd'd relevant factors In additioo, ?heRegion shouldensurethat thereis 110 
basis for a mpdndentto arguethattheAgency failedto follow propcrpmedura or thati t  
engaged in improperbchaviotor acted inbad faith If therecordisidequatu, cowmay 
remand the decision beelt toEPA, 

UodaAPA 5 706 8&s d a w  of finalaemcy actions wil l  look towhether thoso 
a c t i o n s ~ " a r b i a a y ~ ~ r m l e t s C o n l g a r h a s ~ ~ ~anatherstandardof 
reviw. " W 6 ; n t h e E P A a s b 8 c o u h ! . m ~ ~ a l a w t t l ( ~ ~ ) E P A o t d c r ~ c o l n r  
must enforce it.!! Nthougbtkudonotappatto kanycases tbat&the standad of court 
E V b  OfO r d e n  issucduaders&tioo7~~,thedmandC a p h i O U S  nandard b%9 been 

'See Y w 8S6 F.Suppiu627. SeedsoAnwco OUCa y. #itedSiWu,No. %N 103f 
. (D.Colo. Mardr2$19w)(~pbanfacomoat~i~oP1ll~~undorRCRA~300%(h)~ 

* 

' 'SeeCaql* P e r 1  t u s 136 14zf(.I973);c ~ m ~ ~ o H m a r P m ) ~ V o l p . 4 0 1  
US. oaf 414-41?(19n)t .Y&&o&&edSMcJ S+bMktalCwp. 2s E d t  Rep- (BNAb 
iat,iu3(w.o.w u a 1 9 6 8 ~ ( ~ ~ ~ ~ . $ ~ ~ 0 d e r k ~  

* LlniudStamsr amnt&~900F.2d429,433-34(laCir.199O)(CERcu# L 0 b ~ ) i  

. . . .  . , . .. . . . . .  
, .  . . 

, ,  . .  
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-~. . ).-.-. .  . . . .  . .  . .  

~applied to ~ w of a RCRA 6 3013 order.' ThisSupports application of the arbitrary and 
capnciou to EPA decisions embodied inSection 7003 orders aswell. Further, this case 
law ISconsistmt with general principles ofadministmtive law which support the application of 
the "arblaarj and capncious"standard to decisions within rhe pa&dat expemse of the Agency. 

Finally. c o w  m y  consider whefher EPA har affordedthe respondent(s) due process, as 
r e q d  by the Consatutioh Due pmceu doesnot neccuarily maDdate an evidentiary heanng 
prior IOissuance or enforcement of the ordm Mer,the cquirrmCnt is flexlble and requires 
that respondents have anopportunitytocomment on theevidmca"at a meaningful time, in a 
meaningfulmanner.* Although themdoa aotappear to be a clear ptandard for how mucb 
process isenough, thc Regions shouldat8 &untauura -the rcfpowlent has the 
oppmmity tocammeatontheorda andtoconfawith @Agency mgadng compliance with 
theorder-

I 
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WORKSHEET FOR DOCUMENTATION OF PENALTY CLAIMS 

. ,  . .  
. . .  .. 

, . 
. .  

L i s  ciwicatioo and list the eXtclltof deviatioocla.3si5doa 
List dollar amoulllof peualtyselectedtiom appropriate cell inmatrix S. 

Descnbepotenrid fbr hmmtoh.dthor theenvironment: 
. . 

I . . .  . . 
. , . .  

. .  . .  
. . . .  . . . .  . .  

: 

. .  . .  . . .  . . 
. .  . . .  . . 
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&ribi. b r arim e~~mwpogrmnC;. . .  
.. 

. ...; . .  ... , .. 
... .. . . .  
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Describe the exrent and 'ypeof workperformedardor not performed: 

. . I . 

Describe the quality of the workpe*rme& 

: 

. .  

*:: 


. . 

' 

. .  

. .  

. , , . .
Describe th .  tim8lines.s ofwark: . ~ , .. .  

, .  

.. . . .. 

, .. 

. .  

. .  

I 



WORKSHEETCONTAINING SITESPECIFIC lMORCUTIOff 
ISENFORCEMENTCON~EKI'XAL-DO NOT REf,EASE 

11. Daly  penalty amount (from step 1)  s ' x Number of daysof noncompliance 
= Penaltics for multi-day violations =S 

Step 3: Determine Economic Benefit of Noncompliance 

i

i 

Ecooomic beo& o f  noncamplbnm=5 
. . 

. .  . .  

Step 4: AppiyAdjllrrmaat F-rs , .  ' .  

i. Good faitheffom tocomply- -on of I or reducd, 

. ,  

. .  . .  . . 
. .  ~. . 

.. 
. .., 

. . .  
. .. .  . .  

. .  
* 	 . .  . .* - : . . 

', ii. ~ c ! & e  of.* ornegliOaaw-i&aneofS. .  ' ' arpacmriilcrrased .' . . . . 

. , 
. .  . .  

. . . .  

. .  

. .  . .  . . 

, . .  . . .  .I 

1 . . . .  
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i . . 

1 iii. History of noncompliance - increaseof S or percent increased
1 
1 

, . 

I 
I 

. . 

I . . . -
I 

I 
i 

.I - , 

. 
- .  , . 

iv. ' Inabi@y topay -rrduaionof S -0ipercintredUcd . ' .  . '  . .  . .  . . ~ : .. 
. .  	 . -. . 

I
i 

. . ,  , . . 
. .  . . - . ~-. : . . . 

.. . .  ;. 
. . . .  

. .  
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. .  
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